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Arijit Banerjee, J.:-

(1) GMB Ceramics Ltd. (in short ‘GMB”), the appellant in APO 34 of 2016
entered into a Consultancy Agreement dated 29 November, 1986 with
Neycer (India) Ltd. (in short ‘Neycer’) for setting up a factory for
manufacture of vitreous sanitary ware products. The said agreement was
converted into a Collaboration Agreement by an addendum dated 26
June, 1987. Disputes and differences arose between the parties in
relation to the said agreement. The agreement contained an arbitration
clause for resolution of disputes between the parties. The disputes were
referred to Joint Arbitrators nominated by each of the parties. In view of
disagreement between the Joint Arbitrators, the matter was referred to
the Umpire. Learned Umpire published an award dated 23 June, 1999
for Rs. 1169.63 lacs along with interest at the rate of 15 per cent per
annum in favour of GMB. Neycer filed an application under Secs. 30 and
33 of the Arbitration Act, 1940 being GA No. 4026 of 2000 for setting
aside the said award of the Learned Umpire. The said application was
disposed of by the learned Single Judge by a judgment and order dated

14 October, 2015. The learned Judge in effect held that the claim that
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GMB referred to arbitration was for a sum of Rs. 2 crores and any award
In excess of that sum cannot be sustained.

Being aggrieved by and dissatisfied with the said judgment and
order of the learned Single Judge, GMB has preferred an appeal being
APO No. 34 of 2016. Neycer has also preferred an appeal being APOT 42
of 2016 contending that the Award should have been set aside in its
entirety. Both the appeals are taken up for hearing and disposal
together.

Contention of GMB:-
(2) Appearing for GMB, Mr. Ranjan Deb, learned Sr. Counsel submitted

that the Collaboration Agreement between the parties provided, inter
alia, as follows:-

(1) Neycer was to make available to GMB technology,
know how expertise including manufacturing process.
Engineering data, consumption norms, fire cycles
utility requirements and all information necessary for
setting up a manufacturing unit for production of
vitreous sanitary wares with installed capacity of 7000
tonnes per annum and manufacturing target of 600
tonnes per annum.

(i) Neycer would provide its marketing network and
sales infrastructure to GMB.

(1ii) GMB would have the right to manufacture and sell
products using the name of Neycer.
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(iv) Neycer would train unskilled labour employed by
GMB and would help in selection and training of
personnel, technicians and supervisory staff.

(v) Neycer was to set up the manufacturing unit and
business market of GMB’s products.

(vi) Neycer would jointly set up the factory and assist
GMB to obtain guaranteed optimum production in
terms of both quality and quantity.
(3) Mr. Deb submitted that Neycer failed, neglected and/or refused to
perform its obligations under the said Collaboration Agreement. As a
result, GMB suffered substantial loss and damage. According to Mr. Deb,
in view of the breaches committed by Neycer, the said agreement stood
terminated.
(4) In September 1989, Neycer invoked the arbitration clause contained
in the said agreement and nominated its arbitrator. In October 1989,
GMB nominated its Arbitrator. In so far the claim of GMB was concerned,
the Joint Arbitrators were in disagreement and consequently they
referred the disputes and differences to the Umpire. The Umpire passed
an award in favour of GMB as indicated above.
(5) The learned Single Judge while disposing of the application filed by

Neycer, set aside the portion of the award in excess of Rs. 2 crores. Mr.

Deb submitted that there was no specific reference of disputes to the
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Arbitrators. The learned umpire culled out the disputes and differences
between the parties from the correspondence exchanged between the
parties contemporaneously. On a meaningful reading of such
correspondence it would be clear that the parties referred all disputes
and differences between them to arbitration. It is not that GMB limited
its claim to cost incurred due to overrun of the contract caused by breach
of Neycer’s obligations under the Agreement. Hence, the learned Single
Judge erred in setting aside the portion of the arbitral award in excess of
Rs. 2 crores. We will refer to the relevant correspondence between the
parties later in this judgment.

(6) Mr. Deb relied on two decisions. The first is a decision of this Court
in the case of Juggilal Kamlapat-vs.-N. V. Internationale Crediet-En-
Handels Vereeninging ‘Rotterdam’ (alias Rotterdam Trading Co Ltd.),
AIR 1955 Cal 65. The other decision that Mr. Deb relied on was that of
the Apex Court in the case of State of Orissa-vs.-Asis Ranjan Mohanty,
(1999) 9 SCC 249. We will revert back to these judgments later.

Contention of Neycer:-
(7) Mr. Gautam Chakraborty, learned Sr. Counsel appearing for Neycer

referred to the same correspondence exchanged between the parties

prior to reference of disputes to arbitration as were referred to by Mr.
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Deb. He submitted that it would appear from the said correspondence
that GMB had raised a claim only on account of time overrun. The word
‘overrun’ has been used in nine different letters written on behalf of
GMB. Nothing more than Rs. 2 crores was claimed by GMB on account of
time overrun till the date of appointment of Arbitrators. GMB could not
reserve any claim for a period beyond the date of appointment of
Arbitrators.

(8) Mr. Chakraborty placed the judgment of the learned Single Judge in
extenso. He submitted that GMB’s claim in Schedule E to the statement
of claim which was a claim for loss or profit in the sum of Rs. 396.96 lacs
was entirely speculative and should not have been entertained by the
Learned Umpire. The learned Single Judge also erred in allowing part of
the said claim. According to Mr. Chakraborty, the entire arbitral award
should have been set aside by the learned Single Judge since there was
no evidence on record to support even an award for Rs. 2 crores in favour
of GMB.

Court’s view:-
(9) The short question that falls for determination by this Court is

whether or not GMB’s claim before the learned Arbitrators/learned

Umpire was restricted to Rs. 2 crores. The Learned Umpire held that the
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scope of the reference was not restricted to time overrun for which
approximately Rs. 2 crore was claimed by GMB. Learned Umpire analysed
the correspondence exchanged between the parties contemporaneously
prior to reference of the disputes to arbitration and came to the
conclusion that all the disputes as pleaded in the statement of claim both
before and after amendment, had been referred to arbitration. He held
that there is no merit in the contention of learned Counsel for Neycer
that the only claim that GMB had is the claim of overrun cost of Rs. 2
crores.
(10) The Learned Single Judge differed with the Learned Umpire with
regard to the aforesaid point. According to the learned Single Judge,
GMB’s claim was restricted to Rs. 2 crores. Thus, it is necessary for us to
analyse the pre-reference correspondence between the parties to decide
whether the learned Single Judge was justified in coming to the
conclusion as stated above.
(11) A letter dated 9 August, 1989 was written by the Managing Director
of GMB to the Managing Director of Neycer which reads as follows:-

“Dear Sir,

On my return from Madras after having discussions

with you on 7" and 8" August, 1989, | received your

letter dated 30" July, 1989 in regard to Mr. Umatosh
Sarkar.
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As mutually discussed and agreed in our meeting at
Madras, we will not offer him employment on our Roll
but take his advice to run the show of the factory until
you depute a senior technician of general supervisory
level to stay at our factory until the optimum level of
production is achieved.

In order to avoid delay we would be thankful if you
inform us whom you are intending to send so that we
may discuss with Mr. R. M. Mehra, one of our Board
Members to assess the suitability of the person. Since
Mr. Mehra was president of your company for many
years, it will be very easy for him to judge the
suitability and acceptability of such a person as
because it is implied that the person you intend to
send will be of your company only having all technical
knowledge and competency for general supervision.

As informed to you, we have already come to the stage
of trial production and your quick action on the matter
will be of great help to us to come out with our
production in the market as because the delay is
causing a lot of overrun in the form of interest,
depreciation and overheads.

During our meeting with Mr. Kale, the Managing
Director of NCRL on 03.12.88 and 05.12.88 it was
decided then also that a senior technician as described
above will be deputed immediately but was not
deputed with the result that such delay as already
been caused to us to come out with the production
which we were contemplating sometime around March,
1989 end.”

(12) This was followed by a letter dated 28 August, 1989 written by the

Managing Director of GMB to the Managing Director of Neycer complaining
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that with regard to deputing a senior level man for general supervision of
setting up of GMB’s factory, the same had still not been done resulting in
overrun cost of Rs. 2 crores. It was also stated that with regard to sale
assistance, it was not clear about the help that Neycer would extend to
GMB and Neycer was requested to inform GMB as to what sales
infrastructure Neycer has got and how Neycer intended to assist GMB.

(13) In response Neycer wrote a letter dated 29 August, 1989 stating
therein that it was in no way responsible for the cost overrun and that
Neycer had fulfilled its obligations under the Collaboration Agreement.
(14) By a letter dated 4 September, 1989 GMB again complained of non-
performance of Necyer’s obligations under the Collaboration Agreement.
The material statements in the said letter are as follows:-

“..... IS IT NOT REALLY VERY SURPRISING THAT A
AMAN FOR GENERAL SUPERVISION SHOW YOU HAD
AGREED TO BE SENT FOR OUR FACTORY AFTER OUR
MEETING ON 3% AND 5™ DEC., 1988 COULD NOT BE
SENT UNTIL NOW. ......... IT WAS EXPECTED THAT YOU
WOULD TAKE NECESSARY CARE TO FULFIL YR
OBLIGATION AS PER THE COLLABORATION AGREEMENT.
| THEREFORE STILL STAND ON MY VIEWS THAT THE
COST OVERRUN SHOULD DEFINITELY BE CLAIMED FROM
YOU BECAUSE IN ABSENCE OF YOUR POSTING A SENIOR
LEVEL PERSON FOR OUR GENERAL SUPERVISION OUR
PRODUCTION HAS BEEN DELAYED CONSIDERABLY.
MOREOVER, Mr. U. SARKAR HAS BEEN COMING WITH A
STOP GAP ARRANGMENT AND YOUR OTHER
TECHNICIANS COMING TO BALASORE FREQUENTLY HAVE
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NOT RELINQUISHED YOU FROM THE OBLIGATION FROM
PUTTING UP A SENIOR LEVEL PERSON FOR YOUR
GENERAL SUPERVSION TO HAVE PROPER CONTROL ON
THE DAY TO DAY WORKING. | THEREFORE STILL HOLD
NCRL RESPONSIBLE FOR THE OVERRUN...............
WITH REGARD TO SALES ASSISTANCE SINCE YOU DO NOT
HAVE ANY SALE INSFRASTCUTURE OF NEYCER AND HAVE
NOT MADE ANY PROPOSAL TO US......ccccvvvrvinnn WE ARE
GOING AHEAD ORGANIZING SALES AND HERE ALSO WE
FEEL THAT YOU HAVE NOT BEEN ABLE TO PERFOM AS
PER CONTRACT AND THEREFORE YOU ARE NOT ELIGIBLE
TO GET 2 PER CENT COMMISSION AND ALSO FOR CLAIM
OF DAMAGE CAUSED TO US............... ”
(15) This was followed by a letter dated 7 September, 1989 written by
Neycer to GMB making counter allegations. It was inter alia stated in the
said letter that GMB was entirely responsible for the delay in
arrangement of general supervisor. Further, regarding use of brand name
GMB would not be entitled to use Neycer’s brand name in view of the
numerous breaches made by GMB and obstructions caused in
implementation of the contract. In conclusion, it was stated that the
best course of action would be to have a meeting to discuss and settle all
matters amicably.
(16) In response, GMB wrote a letter to Neycer reiterating that the time
overrun and other damages had been caused by Neycer’s breach of

obligations under the Collaboration Agreement. It was also stated in the

said letter that Neycer had failed to perform its obligations under the
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Collaboration Agreement and therefore, GMB would definitely have a
claim against Neycer for time overrun apart from the damages which had
been caused to GMB by not providing any sales assistance. It was further
stated in the said letter as follows:-

“WHILE OUR CLAIM FOR DAMAGES AND OVERRUN IN
THIS RESPECT STILL STAND, WE ARE DENINITELY
ENTITLED TO USE YOUR BRAND NAME. LASTLY, A
STAGE AS COME WHERE WE ARE COMPELLED TO
MENTION THAT YOU HAVE ALWAYS ULTERIOR MOTIVE
TO SEE HOW GMB DO NOT COME UP FOR WHICH WE
HAVE  CONVINCED NOTIONS WITH FACTS N
FIGURES........ ”

(17) On 19 September, 1989 Neycer wrote a letter to GMB stating
therein inter alia as follows:-

“as you are aware, certain disputes have arisen
between our company and yourselves regarding the
respective rights and obligations under the aforesaid
Collaboration Agreement read with the addendum
thereto..........from the exchange of such
correspondence and your action, including entertaining
of an ex-employee or ours, we have to conclude that
you are not interested in honouring your commitments
under the agreement, but, on the other hand, you only
want to secure and utilize the licence which we had
agreed to grant you to use our logo as part of the mark
of you product for marketing the same. You cannot
expect us to grant such a licence in view of your
breaches of the Collaboration Agreement and your
attempt to claim the right only to the use of the logo
as a licensee while giving a go-by to the rest of the
agreement.........
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Inasmuch as the contract between the parties provides
for a reference of all disputes to arbitration, we
hereby invoke the said clause and we have appointed
Retd. Justice P. Rama Rao as one of the Arbitrators and
call upon you to nominate an Arbitrator within 15 days
from the date of receipt of this notice...........the
dispute referred to the said Arbitrators will be the
compensation payable to us for the breaches of
Collaboration Agreement committed by you and your
disentitlement to any licence or permission to use the
logo. You are also hereby put on notice that failure on
your part to nominate an Arbitrator to decide the said
disputes and any other dispute that may be raised
between the parties will result in our nominee being
nominated as sole arbitrator to proceed with the
arbitration ......................” (emphasis is ours)

(18) On 6 October, 1989 GMB wrote a letter to Neycer, the material
portion whereof is as follows:-

S WE WILL HENCEFORTH NOT PUT YOUR BRAND
NAME ON OUR WARE. THIS WILL CREATE A LOT OF
HURDLES FOR US BUT WE WANT TO MINIMIZE THE AREA
OF CONFUSION COMPLICATIONS. REG. OTHER
PICTORIAL PREPRESENTATIONS ON STATIONARY WE
WILL USE IT UNTIL OUR NEW STATIONARY RE PRINTED,
AND WHATEVER WARES HAVE BEEN MANUFACTURED SO
FAR (WHICH ARE NOT VERY MUCH IN QUANTITY) WE
WILL SALE THEM WITH YOUR BRAND NAME UNLESS YOU
WANT TO STOP SENDING THE SAME TO MARKET. IN
WHICH CASE, THE AMOUNT OF THE SAME WILL HAVE TO
BE BORNE BY YOU.

NOW THE MATTER BOILS DOWN TO OUR CLAIM FOR
OVERRUN AMOUNT ONLY FOR WHICH WE WILL DECIDE
ABOUR THE NAME OF ARBITRATOR AND LET YOU KNOW
IN DUE COURSE.......”
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(19) This was followed by a letter dated 19 October 1989 written by GMB
to Neycer intimating that GMB had appointed Mr. O. P. Jhunjhunwala,
Advocate, as its nominee arbitrator for adjudication of its claim “for over
Rs. 2 crore in respect of all our losses sustained and is being sustained by
us due to various breaches committed and still being committed by you
under the said agreement.”

(20) On 24 October, 1989 GMB wrote a letter to Neycer, the material
portion whereof is reproduced hereunder:-

.................. In spite of assurances and discussions held
with your Mr. Kale, erstwhile Managing Director, no
support or any action was taken by the new
management of your company in spite of our repeated
reminders and requests......

In view of non-fulfilment and your breaches, as stated
aforesaid, the cost of our projects escalated to
abnormal high and we were forced to ask for further
financial assistance/loan for overrun of over Rs. 2
crores from financial institutions; for which you are
solely responsible and for such overrun of our project
we are claiming from you.........

Due to your indifference and non-cooperative attitude,
we are unable to set up a proper sale organization for
marketing our products, and, as such, we are
sustaining huge monetary losses, and we reserve our
right to claim all losses sustained and to be sustained
by us on account of this obligation......

We agree not to use your brand name in our products
reserving our rights to claim all damages and
compensations from you without prejudice to our
rights and contentions in the matter.......
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Due to several breaches of the Collaboration

Agreement committed by you, we have sustained huge

monetary losses and are still sustaining losses ........”
(21) In response, Neycer wrote a letter dated 13 November 1989 dealing
with all the allegations made in GMB’s letter dated 24 October, 1989.
(22) The claims made by GMB in the statement of claim were on six
counts as indicated in Schedules A to F to the statement of claim. The
statement of claim was subsequently amended. Amended claims are
indicated in Schedules A to F to the amended statement of claim. The
heads of claim, original amount claimed, amended amount claimed,
award given by Learned Umpire against each claim and the findings of the

Learned Single Judge regarding each claim may be conveniently

summarised in a Tabular form as follows:-

SCHEDULES Original Amended Award given by | Findings of Learned Single
Statement of Statement the Ld Umpire Judge
Claim of Claim
“A” 60.27 Lakhs 61.52 Lakhs 39.15 Lakhs Sustained

[Damages for delay
in commissioning]

B 15.00 Lakhs 15.66 lakhs (Disallowed) Not Considered
[Research &
Technology
Development
Expenditure]

C 350.00 Lakhs 350.00 Lakhs 203.43 Lakhs GMB not entitled to any

[Damages for sum
preventing GMB to

use logo GMB-

Neycer]
“D” 199.43 Lakhs 123.61 Lakhs 123.61 Lakhs Award for Rs. 123.61 Lakhs

[Damages for N’s granted by Ld Umpire
failure, neglect & accepted

refusal to set up
inter alia sales
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personnel
recruitment &
dealer’s network &
dealer’s network &
guidance for
marketing policy]

g
[Damage for loss of
profit due to delay

of 1 year in
achieving optimum
production which the
Company proposed
to obtain by Nov.
1990]

187.22 Lakhs

396.96 Lakhs

346.45 Lakhs

Award paseed by Ld
Umpire for Rs. 346.45
Lakhs accepted.

F
[Claim for Payment
of interest on a/c of
delay in
commissioning plant]

70.81 Lakhs

770.82 Lakhs

456.99 Lakhs

Learned Single Judge did
not give any finding as
according to the Learned
Single Judge the claim of
GMB was already satisfied

(24) In the award the learned Umpire observed that there can be no
doubt that when the terms of reference are clear and specific, the
Arbitrator has no jurisdiction to act beyond the terms of reference. As
regards the scope of the reference, i.e., whether it was restricted to
GMB’s claim on account of cost overrun or whether it encompassed all
the claims made by GMB, in the statement of claim as amended, after
analysing the pre-reference correspondence exchanged between the
parties which we have adverted to above, the learned Umpire held as
follows:-

() In the instant case, there was no clear or specific reference of

disputes. Neither party has produced any letter addressed to the
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Arbitrator nominated by it referring disputes. The disputes between the
parties which were referred to arbitration have to be culled out from the
correspondence exchanged between the parties.

(i) The expression ‘overrun amount’ is not specific but very wide.
Under the agreement between the parties, the collaborator (Neycer) was
required to endeavour to commission GMB’s plant within 18 calendar
months from the date of sanction of term loan by financial institutions.
(iii) The term loan was sanctioned on 19 May, 1987. Hence, the plant
should have been commissioned by 19 November, 1988 which was
extended by mutual agreement up to 31 January, 1989. Even by the
extended date Neycer failed and neglected to commission the plant
which could only be commissioned on 7 December, 1989. Hence, there
was a delay of about 11 months in commissioning the plant. During the
overrun time period GMB must have incurred overrun costs and suffered
damages. The expression ‘overrun amount’ includes within it both costs
incurred and damages suffered.

(iv) With reference to GMB’s letter dated 19 October, 1989 referred to
above, the learned Umpire held that the disputes mentioned in the said
letter relate to all losses sustained and were being sustained by GMB due

to various breaches committed and still being committed by Neycer. The
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disputes enumerated in the said letter embraced all claims and disputes

as pleaded in the statement of claim including the claim on account of

GMB’s deprivation of the use of the brand name or logo.

(v)  With reference to GMB’s letter dated 24 October, 1989 the learned

Umpire held that by the said letter GMB had reserved its right to claim all

losses sustained by it on account of breach of Neycer’s obligations under

the Collaboration Agreement.

(vi) The learned Umpire concluded that all the disputes and claims

appearing in the statement of claim, both before and after amendment,

had been referred to arbitration.

(25) Accordingly, the learned Umpire proceeded to consider each claim

of GMB and made his award in respect thereof as would appear from the

tabular statement set out above.

(26) The learned Single Judge, however, disagreed with the learned

Umpire. His Lordship held as follows:-
“I have considered the submissions of the learned Sr.
Counsels and the relevant documents as well as the
Award. The message sent by GMB appointing Mr. O. P.
Jhunjhunwala as its nominee arbitrator for
adjudication of claim for over Rs. 2 crores in respect of
all the losses sustained and was being sustained by it
due to various breaches including those committed and

still being committed by Neycer under the agreement.
The letter is absolutely clear and specific. There is no
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scope to put any meaning other than the one that
appears from a plain reading of the letter itself. The
effort to interpret the words ‘all the losses sustained
by GMB’ as embracing all the claims and disputes as
pleaded in the claim petition is a rather laboured one.
Consequently, it is an error on the face of the Award
and an impermissible one.  When this message had
been sent in October, 1989, the statement of claim was
not filed. Therefore, there was absolutely no scope to
refer to all the disputes subsequently raised as being
covered by the disputes referred to in the earlier
letter.

Reading these communications both together and
separately, the Court is left with no other alternative
but to agree with, even keeping in mind the
parameters and scope of restricted interference, the
contention of the petitioner that the scope of
reference could not be extended beyond what was
mentioned in the letter dated October 19, 1989, i.e.,
Ext. G/71, more so, as it was by this letter that the
claimant had appointed its nominee Arbitrator. It is by
this letter that the Arbitrator was nominated by the
respondent herein for adjudication of their claim for
Rs. 2 crores due to various alleged breaches on the part
of the petitioner and Rs. 2 crores was quantified as the
losses suffered by GMB on all counts.

Therefore, there was hardly any scope for the Umpire
to exceed the jurisdiction or scope of reference beyond
the same. The other claims that the Umpire
entertained were obviously outside the scope of the
reference and, therefore, beyond his jurisdiction.

Thus, from the discussion | hold that claim of the
respondent should have been restricted to Rs. 2 crores
as the overrun cost. The Umpire exceeded his
jurisdiction in entertaining the claims beyond it........ ”
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(27) Thus, the learned Single Judge came to the conclusion that GMB
was not entitled to raise any claim in excess of Rs. 2 crores before the
Arbitral Tribunal. The learned Judge sustained the learned Umpire’s
Award or Rs. 39.15 lacs on account of damages for delay in commissioning
GMB’s plant. GMB’s claim of Rs. 15.66 lacs on account of Research and
Technology Development expenditure which had been disallowed by the
Learned Umpire was not considered by the learned Single Judge. The
Learned Umpire’s award of Rs. 203.43 lacs on account of damages for
Neycer preventing GMB to use the logo GMB-Neycer was set aside by the
learned Single Judge. The Learned Umpire’s award of Rs. 123.61 lacs on
account of damages for Neycer’s failure, neglect and refusal to set up,
inter alia, sales personnel recruitment and dealers’ network and
guidance for marketing policy was upheld by the learned Single Judge.
As regards GMB’s claim on account of damages for loss of profit due to
delay of one year in achieving optimum production, the learned Umpire
had awarded Rs. 346.45 lacs. However, the learned Judge held that the
said amount in its entirety cannot be allowed under Schedule E since Rs.
1,62,75,910/- (Rs. 39,14,910+123.61 lacs) has already been allowed under
Schedules A and D respectively. ‘Therefore, the remaining portion of the

total permissible claim of Rs. 2,00,00,000 minus Rs.1,62,75,910 i.e., Rs.
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37,24,090/- is allowed under Schedule E’. Thereafter, the learned Judge
went on to hold:- “‘After finding the total amount of damages that can be
awarded in favour of the claimant has been satisfied, the other claims
need not be gone into.’

(28) Before we proceed further, it may be helpful to recount the law
laid down by the Apex Court in relation to an application under Secs. 30
and 33 of the Arbitration Act, 1940. The said Sections are set out
hereunder:-

“S.30. Grounds for setting aside award._An award shall
not be set aside except on one or more of the following
grounds, namely:

(@)That an arbitrator or umpire has misconducted
himself or the proceedings;

(b) That an award has been made after the issue of an
order by the Court superseding the arbitration or
after arbitration proceedings have become invalid
under Section 35;

(c)That an award has been improperly procured or is
otherwise invalid.

S. 33. Arbitration agreement or award to be contested
by application._Any party to an arbitration agreement
or any person claiming under him desiring to challenge
the existence or validity of an arbitration agreement
or an award or to have the effect of either determined
shall apply to the Court and the Court shall decide the
guestion on affidavits:

Provided that where the Court deems it just and
expedient, it may set down the application for hearing
on other evidence also, and it may pass such orders for
discovery and particulars as it may do in a suit.”
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In the case of Puri Construction Pvt. Ltd.-vs.- Union of India AIR
1989 SC 777, the Apex Court held that when a court is called upon to
decide the objections raised by a party against an arbitral award, the
jurisdiction of the Court is limited, as expressly indicated in the
Arbitration Act, and it has no jurisdiction to sit in appeal and examine the
correctness of the award on merits. A Court while examining the
objections taken to arbitral award is not required to examine the
correctness of the claim on merits. It is not open to the Court to examine
the correctness of an award on a reappraisal of the evidence.

In the case of M/s. Sudarsan Trading Co.-vs.-The Govt. Of Kerala &
Anr., AIR 1989 SC 890, Sabyasachi Mukharji, J., speaking for the Division
Bench observed that an Arbitrator in deciding a dispute under a contract
is surely bound by the contract. However, the court cannot substitute
the decision of the arbitrator as to what was meant by the contract, once
that decision is conceded to the arbitrator. At paragraphs 35 and 36 of
the reported judgment it was held as follows:-

“35. In the instant case, the High Court seems to have
fallen into an error of deciding the question on
interpretation of the contract. In the aforesaid view

of the matter, we are of the opinion that the High
Court was in error. It may be stated that if on a view
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taken of a contract, the decision of the arbitrator on
certain amounts awarded is a possible view through
perhaps not the only correct view, the award cannot be
examined by the court in the manner done by the High
Court in the instant case.
36. In light of the above, the High Court, in our
opinion, had no jurisdiction to examine the different
items awarded clause by clause by the arbitrator and
to hold that under the contract these were not
sustainable in the facts found by the arbitrator.”
In Associated Engineering Co.-vs.-Government of Andhra Pradesh
& Anr., AIR 1992 SC 232, the Apex Court observed that an Arbitrator’s
function is to arbitrate in terms of the contract. He cannot act
arbitrarily, irrationally, capriciously or independently of the contract. He
has no power apart from what the parties have given him under the
contract. If he has travelled outside the bounds of the contract he has
acted without jurisdiction. But if he has remained inside the parameters
of the contract and has construed the provisions of the contract, his
award cannot be interfered with unless he has given reasons for the
award disclosing an error apparent on the face of it. If the Arbitrator
commits an error in the construction of the award, that is an error within
its jurisdiction. In the facts of that case, however it was held that the

Umpire had out-stepped the confines of the contract and had decided the

matter strikingly outside his jurisdiction.
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In Paradip Port Trust & Ors.-vs.-Unique Builders, (2001) 2 SCC
680, the Apex Court observed that from several decisions of the Apex
Court and the provisions contained in the Arbitration Act, 1940, it is clear
that generally an award passed by the Arbitrator is considered binding
between the parties for the reason that the parties select the arbitrator
and powers of the Court to set aside the award are restricted to cases set
out in Sec. 30 of the Act. The jurisdiction of Courts including High Courts
Is not independent of the statute. The arbitrator’s award is final both on
facts as well as law. There is no appeal from his verdict. However, an
award can be set aside only in situations specified in Secs. 30 and 33 of
the Act.

In Bharat Coking Coal Ltd.-vs.-Annapurna Construction, (2003) 8
SCC 154, the Apex Court observed, inter alia, that if an arbitrator has
travelled beyond the contract, he would be acting without jurisdiction,
whereas if he has remained inside the parameters of the contract, his
award cannot be questioned on the ground that it contains an error
apparent on the face of the record.
(29) Let us first take the point of scope of the arbitral reference. It is
not in dispute that there was no specific reference of disputes by either

of the parties when they nominated their respective Arbitrators. In
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other words, specific heads and amounts claimed under each head were
not enumerated in the letters whereby Arbitrators were nominated.
Hence, in our opinion, the learned Umpire rightly held that the disputes
that formed the subject matter of the reference would have to be
gathered from the pre-reference correspondence exchanged by and
between the parties. We have set out the relevant portions of such
correspondence in this judgment for the sake of convenience. We have
no doubt in our mind that the scope of the reference was not restricted
to overrun amount of Rs. 2 crores. To that extent, we are in
disagreement with the learned Single Judge and His Lordship’s finding to
that effect is set aside.

(30) In our view, all the disputes and differences between the parties
were referred to arbitration. This would be clear from Neycer’s letter
dated 19 September, 1989 referring ‘the said disputes and any other
dispute that may be raised between the parties’ to arbitration. Further,
we agree with the learned Umpire that the term ‘overrun amount’ is one
of very wide connotation. It would include within its ambit all kinds of
loss and damage sustained by an aggrieved party by reason of overrun of
a contract caused by breach of obligation of the other party to a

contract. As aforesaid, the way we read the pre-reference
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correspondence exchanged between the parties is different from the way
in which the learned Judge read the same. Our reading is the same as
that of the learned Umpire. Further, the way in which the learned
Umpire construed the correspondence between the parties, cannot be
said to be perverse or arbitrary or unreasonable. It is surely a plausible
manner of reading the correspondence between the parties as a whole.
It is trite law that so long as the meaning given by an Arbitrator/Umpire
to a document or a series of documents is a plausible one, the Court will
not interfere and substitute such meaning with its own understanding of
such documents even if the Court differs from the Arbitrator or Umpire.
The Court in exercise of an application under Secs. 30 and 33 of the
Arbitration Act, 1940 does not act as an Appellate Court.

(31) Although a point was taken by Neycer in the pleadings filed by it
before the Arbitral Tribunal that GMB’s claim in excess of Rs. 2 crores is
not within the scope of the reference, Neycer resisted the entire claim
raised by GMB on merits by adducing evidence before the Arbitral
Tribunal. Having contested all the claims raised by GMB on merits, in our
view, it is not open to Neycer to contend that GMB’s claim was restricted

to Rs. Crores.
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(32) Hence, we are of the firm view that there was no reason for the
learned Judge to restrict the award under Schedule E to Rs. 37,34,090/-
while in principle upholding the learned Umpire’s award of Rs. 346.45
lacs on that count.

(33) We also find no justification in the learned Judge disallowing the
learned Umpire’s award of Rs. 203.43 lacs on account of damages for
preventing GMB to use the logo GMB-Neycer. The learned Umpire has
discussed the said claim in great details and analysed the evidence, both
oral and documentary in respect of the said claim with great care. A
Court hearing an application for setting aside an arbitral award does not
have the power to reappraise the evidence before the Arbitrator/Umpire.
So long as there is some evidence on the basis of which an award has
been made, the Court shall not go in the sufficiency or otherwise of such
evidence. Only if an award is based on no evidence at all, the court
would be justified in interfering. We have carefully gone through the
award of the learned Umpire and we are of the considered view that the
same is supported by evidence. It is not for the court to enquire into the
veracity or adequacy of such evidence.

(34) Mr. Deb relied on the Apex Court decision in the case of Juggilal

Kamlapat-vs.-N. V. Internationale Crediet-En-Handels Vereeninging
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‘Rotterdam’ (alias Rotterdam Trading Co Ltd.), (supra). It was held in
that case that where no specific sum is claimed and the particulars of the
claim are not given in the statement of claim the arbitrators may be
guilty of misconduct if they make an award for a definite sum of money
without calling for particulars of the claim and without giving opportunity
to the other party to meet the specific case. In that case the petitioner
who was challenging the arbitral award before the High Court had
contended that there was no pre-existing dispute with regard to the
guantum of damage prior to the date of reference before the arbitral
Tribunal and the Arbitrators had no jurisdiction to decide the quantum of
damage. Such contention was negated by the Learned Judge. It was
held that the correspondence exchanged between the parties prior to the
reference showed that there was a dispute between the parties with
regard to breach of contract and consequently damages. The jurisdiction
of the Arbitrator was therefore attracted and the Arbitrator was
competent to assess the damages. The claim for a definite sum of money
IS not a condition precedent to the exercise of jurisdiction of the
Arbitrator. Indeed, on a general submission the Arbitrator could
determine and assess even prospective damages arising after the date of

the submission.



Page 28 of 205

(35) In State of Orissa-vs.-Asis Ranjan Mohanty (supra), it was held
that if subsequent claims raised by the claimant pertain to the disputes
which were in existence at the time when the arbitration clause was
invoked and were within the scope of arbitration clause and reference,
the same can be raised. Additional claims raised by the claimant
subsequently could be considered by the Arbitrator.

(36) These two decisions support the view we have taken regarding
arbitrability of all the disputes and claims raised by GMB in the
arbitration proceeding.

(87) In view of the aforesaid, we find no reason to interfere with the
award of the Learned Umpire. Mr. Chakraborty, Learned Sr. Counsel,
appearing for Neycer argued in his appeal that even the sum of Rs. 2
crores should not have been sustained by the learned Single Judge as
there was no evidence to support such claim. We are unable to accept
such submission as we have already indicated that in our view the learned
Umpire’s award cannot be said to be based on no evidence.

(38) No case has been made out by Neycer that the Learned Umpire
misconducted himself or the arbitral proceedings or that the Arbitral
Award has been improperly procured or is otherwise invalid. No ground

for interference with the Award has been made out.
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(39) In the result, GMB’s appeal succeeds. The impugned judgment and
order is set aside to the extent it interferes with the award of the Ld.
Umpire. The Ld. Umpire’s award is upheld. Neycer’s appeal stands
dismissed.

(40) APO 34 of 2016 and APOT 42 of 2016 are accordingly disposed of.
There will, however, be no order as to costs.

(41) Urgent certified photocopy of this judgment and order, if applied
for, be given to the parties upon compliance of necessary formalities.

| Agree.

(Jyotirmay Bhattacharya, CJ.) (Arijit
Banerjee, J.)

Later:

After the judgment is delivered, prayer is made on behalf of Neycer for
stay of operation of this judgment and order for a period of three weeks.
To give an opportunity to Neycer to approach the higher forum, let the
operation of this judgment and order remain stayed for a period of three

weeks from date.
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(Jyotirmay Bhattacharya, CJ.) (Arijit

Banerjee, J.)
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The Registrar,

Hon'ble High Court of Crissa
Kanika Bldg., Ganga Mandir
Cuttack-753 001

Sub: Case No.88/92 - M/s.GMB Ceramics Ltd.
Regd. Office: . Rajgangpur-770017
: . Distt. Sundergarh, ORISSA.
Under the provisions of 8ick Industrial Companies
{Special Provisions) Act, 1985
Sir,

Having conducted an enquiry under Section 16 of the
Sick Industrial Companies (Special Provigsions) Act, 188& 1in
accordance with the procedure laid down in the sald Act, the

—

Bench of the Bcard for Industrial and Financial Reconstruction

consisting of S/ Shri T.R. Sridharan, Member and N.R.
Sanerji, Member has recorded an opinion under Section 20(1) of
the saic . Act that it is Jjust and equitable Lhat M/s. GMB
Ceramics Ltd. should be wound up and has directed me tO

forward the aforesaid opinion of the Board to the Hon'ble High
Court of Orissa for further action under the law vide enclosed

order dated 02.05L.2000. Copies of the other orders dated
5.1.9%, 03.01.94, 9.3.94, 11.4.94, 23.9.94, 28.12.34, 14.3.35,
UO 5.95, 12.6.36, 8 .98, 29.6.98, 14.,9.9&, 2.6.93, 7.2.%82 ana
Z0%, Dﬁo alan pnc]o%ad

1uur; faithlfully,

\/1,1 "R GISTW
Encl: as above

Copy toc the Official L1qu1dator of High Court of
Grissa, Cuttack alongwith the abovementicned documents for

M—*ﬁ .
bﬁi““ép 4 /L’ fg&? N (TN
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M/5. GMB CERAMICS LTD.

The Chairman T
M/s. GMB Ceramics Ltd.
Rajgangpur~770017.
Distt. Sundergarh,
Orissa

The Secretary,
Industries Deptt.,
Govt. of Orissa,
Bhubaneshwar

]

The Chairman,
Indian Bank,

31, Rajaji Road,
P.B. No. 1304,
Madras - 600 001

The Chairman.
IDBI, IDBI Tower,
Cuffe Parade,
Bombay

The Chairman,

IFCI,

IFCI Tower (10th Floor),
61, Nehru Place,

New Delhi 110 019

The Chairman & MD,

ICICI,

163, Backbay Reclamation,
Bombay ~ 400 020

The President,

GMB Workers Trade Union,
Semnatnpur Industrial nstate
Balasore, ;
Orissa
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Appellant : M/s G.M.B. Ceramics Ltd. & Anr.
Respondentsa: BIFR & Others
Date of Hearing:”__ﬁ“. 17.10.2000
Date of Opders - . - 17.10.2000

(Appeal against BIFR's Order Dated 2.5.2000 in Case No.88/92)
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PRESENT

Appellant

Mr.Biplab 8inha, C.A.

Respondentsg
I,F;Q-Ee
Mr.K.Kalyansundaram, A.G.M.

Indian Bank

Mr.T.R.Jayasankaran, Manager
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. ORDER

-This;is "an appeal against BIFR's order‘dated 215/2000 in
case No., 88/92. '

2. On 12/3!98; while reviewing the progress of implementation

of the sanctioned scheme, BIFR observed that the performance of the

company, both in physicat énd-in financial terms, had been below

the projected levél and the scheme had not been fully implemented,

The performance of the company had been affected by its own lack ot

J;qumjmﬂé\inadeqaate market effdrts, delay in bringing requisite
he

}f?dﬂésﬁ& Poor quality of production. BIFR, therefore, declared

" the saﬁtgﬁ@ned scheme as baving failed apd by an order dated
8/1/98, théfOperating‘Agency (0A) was directed to initiate action

, foi .change in management of the cgmpany.  The OA however, repprtedr
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that even though advertisement was released, no concrete proposal

was received by them. As such, there was no viable rehabilitation

proposdl. In view of the above developments, the BIFR ordered show
cause notice to be issued with a view to winding up of the company.

However, inspite of sufficient epportunity and considerable time
having been given’, ‘thiere was no resposne, BIFR, therefore, came to
the conclusaon that the company was not likely to become viable in
the future and that it was just, equitable and in public interest
that the company was wound up u/s 20 {1) of the Act. BIFR directed

that this opinion should be forwarded to the concerned High Court.

3. in the appeal petition, the varieus reasons for the

company's sickness have been elaborated and the background of the ?:
company's problems have been highlighted. A deal of collaboration |
agreement dated November 29, 1986 was entered into between the u
applicant and the Neycer india Limited. (NiL) to impart technical i

know-how and expertise including the manufacturing pfocess,
engineeting data etc., necessary for the purpose of establ ishment
and setting up and deputation and retention of expert technicians

for manufacture and production of vitreous sanitaryware products.

iy,  The financial institutions sanctioned the required loan to
the company on or about 19/5/87 and as per the terms NIL was to
commission the plants within the 18 calender months from the date
of sanction of the term loans. Because of considerable delay, the
company had to take the step to complete the commissioning of the
factory and completed it .on 7th December 1989, Because of non-
o~ fultilment of the ob%lgation at the part of NIL, the matter went
into arbitration and the atbitrators appointed by both the parties
differred in their opinions after prolonged proceedings lasting
from 8 to 9 years. Finally, however, at the intervention of
retired Supreme Court judge, who was appointed by the Calcutta High
Court, the company was given an award of Rs 11.70 cr. In view of

such fddﬁs coming, the company was hepefui that they would be able

Ty to meet“iﬁe required expenditure.
P S
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5. The representative of the appedtant company pleaded that the
judgemeént of the Calcutta High Court was exXpected on the 8th of
November 2009 and they should be given time for 3 to 4 months., The
repﬁesentative of IF€4_§¢ated that the dues of secured creditors as
on 31/3/99 amounted to Rs 29 cr (roundeg bffln The representative
of the iIndian Bank stated that NIL s also a sick industrial

company, that jts liability to the appellant company is treated by

NIL a5 contingent &iﬁbii}@y, and tHigi: sven Hf the award of Rs 11,70
cr s confirmed by the Hoﬁuble High Court, the recovery of the
amount from NiL jg ;,1n_c:"-r’~.;sfert‘,ain.'L The remréﬁeﬁiéﬁ¥va of the appellant
company states that the Principals of NiL° have undertaken 1o
discharge the contingent iiabi!ity of NIL. '

6. Considering the huge debt of the ‘appeliant Company, it g

obvious that evep Lf the award is confirmed by the Hon'ble High

Court-and the amount paid by the prlncfﬁ%{s Qfﬁﬁ]L;:thisqamoﬁhif

rWiJﬂ?“ohly partily .diséhabge the agpe!{@ht cQ@bﬁﬁy‘s financial

cobligations ang it will not pe possibie to rehabiiitate the
-appetiant company ., '

7.  The appeal is, therefore, dismissed.

et~

L,PR-wdgK. BAGCH1 ) { M.S. DAYAL )
ﬁﬁfff@gm@hg Member & Actg. Chalrman

" New DeIEEEFx
! October, dZ%‘2000.
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establish and zachicve production of sanj

o~

COLLABORATION AGREMENT

DEED OF COLLABORATION AGREEMENT entered “into at Madras on_
Saturday the 29w day of+the November 1986 ‘between A g_g_l;x_'_‘g_.
, NEIVELI CERAMICS AND REFRA.CTO_RIE.SI ,LIMfTED {hereinafter
referred to as the CONSULTANTS); a company registered under the
Companies Act, 1956 and having it registered office at 109,
Nungambakkam High Road, Madras. 6000_3:*__&:51_ Messrs. GMB
Cc;amics Limited {hereinafter -referred to GMB]), ; Company
registered under the Companies Act, 1956 and having its reglatered

office at Rajanapur 770017 Distt Sundergarh, Orissa.

WHEREAS the COLLABORATION have rhe assotrary jarow how
expertise and experience in the manufacture of vitreout sanitaryware
producta of different kinds suitable to Indian Market,

WHEREAS GMB has obtained registration to produce annu=aily 8000
M T of sanitaryware prbductu under SIA Registration No. R-213 (87)
dt. 6.2.87 from the Secretariat of Industrial Approvals (LA 111
Section), Department of Industrial Development, Ministry of
Industry, Govcﬁxmcnt of Xledia‘.

WHEREAS, at the request of the said GMB, the COLLABORATORS
have agreed to;impg;_t_technﬂcal]know how arid‘gix sEoresde il VLR
and agsistance and also financlally collaboratg;;i,t&%miﬁaﬁi%%'

B SIS,
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varietics of Whichz_g:e broadly-"de_scribcd mmmwwmﬂm

“hereto.

<
AND WHEREAS, in cd‘nsidcrationb_of ‘die C6NSU_2;-’I“ANTS 1uparting
such know how and rendering such service a8 aforssaid éMB have
agreed to pay CONSULTANTS, know how and Technle Services Feo of
Rs. 20 lakhs (Rupees Twenty lakha only) and to meet the costs and
out of pocitet cxpenses that will be incurred by the CONSULTANT_S in

discharging the services as hereinafter provided,

IT IS NOwW HEREBRY MU’fUALLY AGREED between the CONSULTANTS
on the ONE HAND and GMB on the OTHER ag follows:-

1. The Collaborators hereby agree to,impart to.GMB technical
_know how and expertise including "man(xfac'tud'ng pf&ééssea,

éngineering data, consumption norms, ﬁrixig cy'élea, utility T

rquxrcmcntus and all such information ' ag 'is necessary .'or>

A

|
1
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Tonnes of sanitarywarc products per annum in the proposed
factory to be built and established in the state of Orissa as per

APPENDIX 2. ’ .
The CONSULTANTS further agrec to share updated technical

information in the body composition and/or in the
manufacturing process whichi they may .develop - during f;he
currency of this agreement. ‘ -
2. The CONSULTANTS shall undertake,f the
that arecproposedjto be employed by GMB for manv

aw materials
acturing i
the aforesaid sanitoryware i:roducts and fadvise on the t.:as'i of
the quality of the sald raw n:xa'terials, the b_ody_;"6r mass
composition as well as glaze composition to be employed in
proposed GMB factory in Orissa. The cost gnd expense for
undertaking such study by the CONSULTANTS shall be borne
by CONSULTANTS themselves for the first body and matching
glaze composition. Tl glaze composition will relate to OCEAN
BLUE, YELLOW TURQUCISE BLUE GREEN and PINK colours
besides WHITE. As .and when the colour.. glazers acqulre
sufficient pr-oﬁciency‘t‘ljtc range of colours will be increased

and new pleasing colours “Introduced as required by the
market, . ' : :
3. Having due regard to the present market conditions and the
ability to absorb training -by the unskilled labous * that are
b propoacd to be employed by GMB in their factory at Orissa, ' {
GMB will in consultation with the - CONSULTANTS select the :
range of 18 asticles of sanitaryware products for devéfo’pm‘ent
of *aster and Working Moulds to start with. These 'lt—e'ma,»a—;——
“gtated aforesaid, are set out in AP?ENDfX 3 hereto However
" during the course of the Agreement period the CONSULTANTS
wih@in developing the inaster/working moulds for the
entirsFange of product proposed to be fﬁdﬁ\xfééturg’d'-{is given

Z in APPENDIX and/or other designs to suit the market trends.

i

4. ~CONSULTANTS will have no objection in GMB’s adopting other '
models/design ‘dnd colours of sanitaryware products, which
are not within the range of manufacture of:'C(').ﬁS;bLTANTS. -

5. The concerned senior excecultion/exalcéate . as determined

by the COLLABORATION shall a3 mode ‘avallable ~for

di;cussions in the office/at factory site of GMB whenever it is
found necessary to do so and as may be agreed 15 between the
arties hereto to advise GMB cn the des-i'grln ‘of the i'act:ory

/ buildings and manufacturing facilities that’ are to be built and

“established. The CO',LABORATORS will 'furhth'ei' 'a;sis't GMB in
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The CONSULTANTS shall advise on the items of machlnery
that are available mdxgenmsl‘ “whick, can, "be advantageoualy _
procured and will further adee on items of machmery which '
are desirable to -be procured Irom abroad (imported). In
selectxng the items of plant and machinery. the
COLLABORATORS will render neceasary advxae on the design ©
features and technical specification of t} ated xteras to“
machinery that are to be procured either in Indxan or aboard.

In the event of procuring any machinery abroad GMB will pay
tc aad fro air ticket expenses travelling and stay expenses
abroad if the representatives of the COLLABORATORS are

requested by GMB to undertake such vuxta to tender advice on

the selection of machinery mtended to be the procured from
abroad

‘The advice of the CONSUL’I‘A\N‘TS in reapect of the equxpment

to be procured shel' be final unleu GMB has m valid reason
for dlsagroeing with the seme,’

On the basm of the requxremente as determlned under para S
_supra, the COLLABORAT@L\S :hal{ prepm-e ahd( furnish _
deteuled drawmgs related to ¢t to the factory layout on Ehe basxe of'
whxch the detailed design and cxvxl conetruc:lon of the factory

. shaJl be undertaken by GMB.

The COLLABRATORS shall also assist GMB on thie followmg -
a) In the preparation, evaluation wand’ finalisation of
tenders and in obtaining quotations for all items of plant and
machinery whether precured mdxgneously or imported.’

b) ‘ In the procurement of adequate mformauon and
mstructxon and drangs from supplxers for* expeditious
erection of the items of machmery and equlpment propoaecl to
be mstalled in GMB factory at Orissa; ST

c) ln arranging at GMB's cost supervision and ercction of
the said items of plant and machinery and obtaining adequate
performance guarantee from supplier 6f ‘such’ equipment or
group of them to the level of pert'ormance agreed to between
the supplier and GMB. T e e e
Rs. 1 lakh will be paid at the titne of commﬁ;z xonmg ‘S the kiln
and the balance Rs. 3 lakhsg (Rupees three ‘lakh's’ only) will be

‘paid on prorate basis only on achxevmg the guaranteed

optimum production levels as mentxoned in clause No. 12.

Fer the purposes of releasing thé- payment -to the
COLLABORATKORS the optimum ~roduction in a year aha.ll be
decmed to have been ichieved when the’ plant produces at
rated capacity as mentioned in clause No 12 for one calender
month,



- W‘ To cnable the COLLABORATORS to recelve whatever benefits
that may be extended to the equity shareholders during the
period of guarantee performance under reference the equity
share as equivalent*of Rs. 3 Lakhs will be issued to the
COLLABORATORS but the same will be pledged and released

as and when the prorate payment under this ciause because

i due and payable. ’ } LA
i Here again, as mentioned ealready the COLLABORATORS
financials inatitutions approved lnv,os_tr_‘nent of tho funds under
reference in the preference shares and only on the approval
. from the. financial institutions this amount can be instcad
invested in equify shares:
9.,  The cor:smmmm GMB in selection of .personnel.
Thc CONSULTANTS 5 shall also arrange for inplant training of
"GMB technicians, not.ekcecdmg in all 50 employees, including

nupérviuory staff and officers, in convenient balances as
dcterxmned by the CONSULTANTS in coordination with GMB
in the different sections in the ractoxy of the CONSULTANTS at

¢ mpenod of trainmg of reapective groups ~shall- be
' —."}T—m; decided by the CONSULTANTS and shall generally
* extend to a penod upto six months and upto one years for
Block and Case makers. The cost of traveling boarding and
lodging salaries and waééf_a insuragee. amdg-.such other
® "expenses for such trainees shall be borne by GMB.
10. , Soon after the erection of items .of plant.end machinery is
'ﬂ_et_cc_l__at GMB factory } premiaes, the . COLLA.BORATIOS

—h
shall cxpert technicians upto but not exceedxng five in

number for supervising and assxstmg m the start up of

_Broductlon in GMﬂm’rhe period of their stay will

depend upon the speed of ‘progress in the start up operatxons

But, in any event their stay shall not exceed a total of 50 man-
) months. If optimum pr-oduction' is reached carlier than
2 . prcscntly andcipated by the parties hereto, the
COLLRBORATORs may withdraw any op all of their expert
technicians in consultation with GMB, he COLLABORATORS
shall Jhave further nght to withdr
techmcxans sent earlier and repla:cethﬁth subsmo—r\
in conaultat:on with GMB “withdraw them if the COLLORATION—
are satxsﬁeithat they are' no xonyer nccdcd at ‘the factory ——
premises of GM_B“ Cost of replacement T ‘be boirie by GMB.
Notw:thstandm.g ‘the fo foregomg, tl‘R_OLLABORATION/Hnm\

~ agree thaf “they shall - t
Y cetain - at sxte atleast oné\xp rt)

-\cchmcxan who is of general super"xsory lcvel tlll optxmum

pProduction is rcached with a nght to replace or auEsEtfute

such a person wnh an expert technician of similar competencc
—— - e g ———.

— any or all expert

I e

———
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and at administrative level the CONSULTANTS discretion,

However the COLL.., w;ill also consider GMB's  view on the

suitability of the technician posted as above. .

GMB shall meet the boarding. and lodging expenses of the

expert technicians and skilled workers whenéver deputed for

GMB work by the COLLABORATION under paras 5,8 (c } and

10 supra in conformity with their status. In addition, GMB

shall pay the COLLABORATIORS following fees:-

a) Rs. 200/- per day per skilled worker

b) Rs. 300/« per day per Jr Officer/Technician

c) Rs. 500/- per cay per Ser. Ofﬁccr/Techniéia_n_,

d) Rs. 600/- per day per Sr. Technical and -
Administration Executives

80 deputed by the COLLABORATIORS. .

The personne] deputed will also be entitled to an out of pocket

ailowance to be paid to them direct by GMB as under :-

. Rs./day
a)  Skilled workman .30
b} Supcrvisorercchnician 40
c) Jr. technical Officer . 90
d) Sr Technical Officer . . .. 60
e) Sr Technical Executives 100 .

for categories (a) & (b) above, 4.star hotel for categories {c) &
(d) above and 5 star hote! for category (e) above, However in
case Guest House facilities (provided they are of reasonable
3t.:adard) are available with GMB the same should the utilised
first, N > . ) e

The personnel covetad under (a), (b) & (c) above will Le entitled
to First Class or II Airconditioned class Railway fare and
categorics Id} & (e) will be entitled o Airfurse and-where ajr
transport is not available by Air conditioned Ra.il-way-lrunsporl
and/or car transport. L

All fees Pertaining to the technicianu/pers.on‘-nel deputes by
the machinery_. . equipment or kiln- suppliers for ... -and
commissioning including their travelling boa..-..-An'd lodging
and daily allowances are payable by GMB. -

Stimum Production shal] be deemed to have been achieved
if the plant produces 60% of the inatalled capacity of 7000
TPA in the first year, 70% in the sccond ysar and 85% (6000
TPA) in the third Year. Such production shall be .based.on the
general norms for materials and utilities (with. 10% ‘tolerance )
of which not less than 50% of the finished product shall be of
quality comparable to the present India ‘A’ -Class qu‘ality

B Ra




13.

14,

sold in the marketl. Rejection in the Kiln shall not exceed
20%./ , '

Until optimum priduction has been é’chievcd, weekly
fortnightly reports " vfr.-g analysis of green and fired by GMB
to the COLLABORATGRS. During this period, advice of the
COLLABORATIONS in respect of the ‘body and giazes
composition will be strictly "fo'!l.oiwéd. S

TERMS OF COLLABOIATION: »

The collaborations #.5d their Associate Companies agree to
invest in the proje :t hy way of 'U_;'eré capital as promoters'
contribution subjec: & maximum of Rs. 18 lakhs (Rupees
righteen lakhsg only! ¢ 60% of the equity participation of GMB
whichever is lower. ' -

The contribution of - ¢ collaboration will be from the feea

payable by GMB for in 2lementation of the project. .

The following paragraph will be deleted only on receipt of the
approval from the Collaborat_ion assure that_:, there property
built, erected and <correctly operated the plant. wiil reach the

guaranteed production and quality levels as set out above.

The financial institutig»;_x_s approved investment of Ra_."l'8' lakhs

by the COLLABORATORS in GMB in_the form of equity of

—_ . —— et e T

barticipation instead of preference sharss of which:
particip " LEItference shares of which: wppr ayal

_‘.lfa..s been abtajined,

"It is cléarly -‘understood that the collab;)ration and their

Associate Companies shal] not be called upon to f{irid ways
and means er provide additional funds in the event of over-

run arising fron{ whatsoever auses there may be and that it

will be the sole responsibility of GMB for procuring. additional
funds that may be needed,

TERMS OF PAYMENT . _ o

In consideration of the collaboration };av_i;xg'qn_.,d'ertaken to
trar. .fer Technical know-how and for rendering ,tc:c_.l},nica;_l
services spelt out in the foregoing pzi,ragrqph'sl GMB,.hie;epy_
agree to pay the collaborations a I(now-.}'.xow_a__nd Technical
Services fece of Rs. 20 lakihs {Rupees Twenty lakhs only) and
the said fee shall be pald in the following manrier, namely:-

a) Rs. 1 lakh (Rupees one lakh only). at the :lmgof "

execution of this ; jrrement,

b) 'Rs. 5 lakhs (Rug:»: Pive Lakhs only) :within :two months .

from the date ¢ cotnmunication issued by one or the
other financial institutions: approving.in principle ' to

grant term loan i.3s;stance to GMB in relation to:thjg. :

ataaes el
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project. The CONSULTANTS agree to mm GMB In the
preparation of Project Report and during the
discussions wzth the financial inetitutlona, GMB
however, shall bear the travelling, boa.rding and lodgmg
and out-of-pociiet expenses of the representatives of the
CONSULTANTS o the terms mentioned in Clause 11
supra to enable them to participate durmg the
discussions with the financing institutions.

c) Rs. 5 lakhs (Rupecs five lakhs only) at the time of
submission of detmls/spemﬁcanons of all the
equipment required for the project along with the
gencral layout for the factory and individual
department. '

d) Rs. 5 lakhs (Rurces five lakhs only} as soon as the
construction of the buildings, inatallatioﬂ “of - th
equipment anc tie consatruction of the tunnet kilo- otc
have been completed. - . ' )

¢ Out of the balance Rs. 4 lakhs (Rupees Four lakhs only)
of the know how fees payable.

The payments, except for the paymeni mentioned in (e) out Rs.

One Lakh out of {e} above, will be made by transfer of funds to

the collaborations who will then immediately deposit _the

same with GMB as advance towards issue.of shares. GMB will
endcavour to issue the shares as carly as possible. -

For the purpose of this clause, ‘the period will be reckoned

with from the date of the actual commercial production.

The CONSULTANTS further hereby agrece to grant the right to

GMB for employing the said now-how ~ arid undertaRé"

manufacture of items of sanitaryware productions mentioned

in Appendix 1 imereto. As requested by GMB the

CONSULTANTS also agree to licence GMB to use the legend

*GMB NEYCER®" to co;er further p=riods with mutunl

consultations on the same teris and conditions as p.pphca.ble

‘now subject to renewal of clause 16 hereunder: — .'."-;--~-- .

In consideration . of the said licence to " employ the said

legend, GMB hereby agree to say the CONSULTANTS royalty at

the rate of 2% on the net sales value realised by GMB on the
products manufactured by GMB dunng the penod of the
arreement. '

The expression 'net sales value' means the'ex-facto.ry- value

less normal trade discount given to the traders by GMB and

exclusively of all Government duties and taxes

The CONS_»_[_J‘LTANTS also agree to help GMB in orgamsmg the

marketmg and sales department and further rende ac‘mﬁ"

sales promotxon for which GMB will pay the CbNSU ANTS.
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at thc- r.nc of 2% on the net sale vnluc i. e. ., ex-factory sales

N cxc\u-uve of all Government dutica “and taxes 'and tmo';n‘\ﬁm— -
trade “discount to the traders of GMB o
The CONSULTANTS w111 advise on on the sales or marketing
pohdy,\advcrtxscment “stc which will help not onIS' in the
effective sale of the product but also help m buxld_i.ng” up a
good image of GMB NEYCER product in the mnrket N
For the purpose of this clause and njause 1§ -supra, the

period of five ycars will be reckoned with from the date of the

d
17. The period of this know-how and technical' Assistance

Agreement between the parties shall commence from the date

actual commercxal production.
Actha se -

of execution of this agreement coupled with advance payable
under para 14 supra and shall en** for five years reckoned
from the date of this agreement. During the currency of this
agreement the CONSULTANTS shall share with GMB the
advances and developments in the know-how and technology,
if any, achieved or acquired by the CONSULTANTS in relation
to the sanitaryware products covered under this agreement.
18. It is further. expressly agreed between the parties: hereto
" that each party will fulfil his regpective obligations in a
timely manner to achieve desired objectives as sct forth in the

feasibility report.

19. This Agreement shall not pievent the AONSULSANTS from
entering into. similar know-how or Technical --Services

" Agreements ‘vith any other parties in India or abroad.

IME SCHEDULE

Subject to the delivery of the equipment, the consultants shall

Y )endeavour to commxssxon the plant within 18 calender months

from the datc of sanction of term loan by [financial
w

institutions. o

21.FORCE MAJEURE \

If performance of any of the . obligations “or services
undertaken by the CONSULTANTS under this ‘Agreement
should by prevented or delayed by FORCEMUEURE such as
floods, earthquake, civil commotxon. strikes or lock out etc.
their duties and obligations shall remairn ;dspenovo so long
as the said circumstances contmue to exist and for the
period of any delay occasioned thereby In such event, the
~ONSULTANTS shall not be responsible for any loss which
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may sustain by reason of failure to perform or delay in the
performance of the . said services undertake_n by . the
CONSULTANTS. ' '

22. PRELIMINARY AND PREOPERATIVE EXPENSES . . )
It is understood that GMB has_..incu'rrcd' expenditure on the'
incorporation of GMB and n the im;:!_ement':ai:ion_'of the project
s0 far under various accountiné heads .as in’dicate.-d? by the
accounts for the period from the"daté of’ i.rlxcprpbx'f'atioh.
Similar expenditure js continuing and it is aéfeed that the
expenditure which hag already bech Incurred and such
future reasonable expenditure should be capitalised as
Preliminary and pre operative expenses and the same -will be
taken in account in the project feasibility Report to be

Prepared by the CONSULTANTS.
23.PUBLIC ISSUE

For raising a portion of the cquit}; of the project, public issue
of shares will pe . resorted to. Representative of the
consultants will be invited to be present at the time of the
mccting/mceting that may be Convened to solicit public
support for the issue. R

“— S R e BB SRR TR e it e e Ao

RBITRATION

24.

iy

| All disputes arising out “of or in conhcc_tio-h with " this

Agreement shall be seitled by arbitration: in-accordance with |
the provisions of the Indian Arbitration’ Act of 1540. Each
party shall nominate an arbitrator folsrmng. onitheir sbehalf
and the said two arbitrators shall select an umpire before
they enter upon their reference to arbitration. The
; Unanimous opinion of the two arbitrators and . whers. they
l differ, the decision of the umpire thereon shall .be final. and
'Y binding on the parties .hercto;':‘l‘he City Civil Court, Madras,
z shall Le the onlv Court whick shall have Junisdiction . -
‘ ‘ Tn“torce the Ai‘bitrauon Awas u—;_.....mcd um_: Lus (.lal.:-T'y —

FIRT,
T e,
lf ;

SmE
IN WITNESS WHEREOF the partics hereto Gxecute and sign thig
Aireement on the day, month and year first above ‘writtan, s

R




For GMB CERAMICS LIMITED For NEIVELI C.E.RAMK.S AND

/ sd/- sd/-
(R.A. JALAN) (S. VISWANATHAN]
(CHAIRMAN) _ (VICE CHAIRMARN)
Signed in the presence and signed in the presence on
Witness thereof witness thereof
sd/- sd/-
{(Y.N.S.MURTHY) (R M MEHRA)
Director ' Executive Director

Sigma Consultants Pvt Ltd.
11, Camac Street, Calcutta.700 011
Camo: Neiveli Ceramics and

Refractories Limited

Madras
Dated: 29k November, 1986.

REF.RAACTORIES LIMITED.
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Limitey
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S:No.  Pattern Mo Item ;
; 10 or 450mm
; Hodura Pon . .
] HP 00145 , 20" oc” 5000
2 Ol 12430 Oouble Inlet Pan
' S ' 3* or $90mm
3 - Dl 08858 Double Ililet Pan 3" ot '
"y mm
4 0P 00758 Orissae Pan 23" or %80
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N\
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Smsl} EONY ) 5y
9 U 05400 Partition Plate 8
10 wa 01245; Indigo 45U 50Cmm
N WB 09455 Sonin ] 9T 4G00ma
" - W8 01855 Carmen Std 55Jx¢0ng
13 WB 10575 Shetrton (Oval) S10%62%mm
14 P 02600 Saule Pedesta)
15 € 22000 EWC 1po Trap lurich vy
- 16 2 {3600 Ewe 120 Trop Turich vy
17 Ly 16100. LLC Atlgq, 125 litres
18 LLots200 "y For LLE 12,5 1;,
. 1
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GMB CERAMICS LIMITED
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NEYCER INDIA LIMITED
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ARBITRATTION

; o BETWEEN

GMB CERAMICS LIMITED - veeess  CLAIMANT

- VS -
NEYCER INDIA LIMITED eswsacs RESPONDENT

AWARD

By an order dated 11th Februar, 1998, passed in A.P. 370 of
“ 1997 (GMB Ceramics Ltd. =Vs~ Neycer India Ltd:.) the

Honourable Mr. Justice Amitava Lala was pleased to appoint

N
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me an Umpire inasmuch as the two learned arbitrators could
not come to agreéa conclusions and, consequently no award
was made  in the arbitration proceeding- Needless to say,
the Arbifration Act 1940 applied to the proceeding and there
can be no doubt thét the said Act also applies to Ehe

proceeding before me as the Umpire.

The case of the cloimant, GMB Ceramics Limited,
hereinafter caolled "GMB"Y, 'as' pleaded in he Statement of

Claim, may be stated ip short as follows :

On or about 26th March 1982 GMB was incorporgted as.
a Company with the object of setting up a factory to
manufacture vitreous sanitaryware products, and for that
purpose GMB acquired extensive land gt Somnathpur, District
Balasore, Orissa, at huge costs, charges and expenses. The
respondent Neveli Ceramics & Refractories Limited,
hereinafter referred to as “"Nrycer", represented and/or

claimed to have the necessary know=how, expertise,
eee/3
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experience, goodwill, research and development facilities
for = manufacture of vitreous sanitaryware products of
different kinds suitable for Indian markets as also

marketing ond sales organisatioss and net work of dealers

for sale of the same-

For the purpose of setting up a factory, GMB

procured term loan and financial assistance from Industrial

Finance Corporation of India (IFCI) in consortium with IDSI
apd ICICI on certain terms and conditions. The respondent
Neycer at all material time had due notice and kqéﬁledge of

the aforesaid factse

A deed of Collaboration Agreement dated Novembe: 29,
1986 was entered into by and between the claimant GMB and

the respondent Neycer whereby, the respondent agreed, inter

alia, to dimpart to the claimant technical know~how and
expertise including manufacturing process, engineering data,
consgﬂgjigp norms, fiig:gxgles, utility requirements and all
such information necessary for the purpose of establishment
and setting up and deputation and retention at site expert

technicians for manufacture and production of a vitreous

sanitaryware manufacturing unit with installed capacity of
7000 tonnes per annum and manufacture of 6000. tonnes of
sanitaryware products per annum in the said factory to be
o;octed and built for the cloimant at Balosore, Orissa, for

the consideration and on the terms and conditions as

mentioned in the said Collaboration Agreement-.

no-/4
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GMB agreed to pay to Ngycer Ri;ggﬁLacs on account of
know~how and Technical Services Fee-and to meet the costs
and out-of-pockat expenses that would be incurred by Neycer
in discharging the services as provided in the Collaboration
Agreement+ Some of the services that were to be rendered by
ﬁeycer as provided in the agreement are to assist GMB in the
preparation, evaluaotion and finalisation of tenders and in
. obtaining quotations for all items of plant and machinery,
erection and  supervision thereof, te  depute expert

technicians upto but not exceeding five in number soon after

the erectien of plant and machinery, to retain at site at
least one expert technician who is of general supervisory

levél till optimum production is reached etcs

Under clause 15 of the agreement, Neycer further
agreed to licence GMB to use the legend "GMB-Lc NEYCER"™ to
cover further periods with mutual collaborations on the same

terms and conditions subject also to renewal of clause 16 of

the agreement. In consideration of the said licence to

employ the said legend GMB agreed to pay to Neycer royalty

ut the rate of 2% on the net soles volue realised by GMB on

the products manufactured by GMB during the period of the

agreement.

As recorded in paragraph 16 of the agreement, Neycer

agreed to help GMB in organising the marketing dnd sales
mrovmemipripme et m——— e

deportment and further render advice in sales prometion for




value. Neycer would also advise on the sales or marketing
policy, advertisement etc. which would not only help in the
effective sale of the product but‘olso in building up a good
image of GMB~Lc 'NEYCER ptoduct in the market.  So fgr as
clause 15 and clause 16 are concerﬁed, it was agreed that

the period of flve years would be reckoned from the dute of

e g e

actual commercial productlon.

The agreement was to enure for ™ ' five years to
be reckoned from the date of the agreement. Furthéf, it was
expressly agreed between the parties that each party would
fulfil its obligations in g tlmely mannar to achieve desired

objectives as set forth in the feasiblllty report,

//fﬁuuse 20 containing one of the most important terms

provides that subject to the delivery of the equipment,

Neycer should endeavour to commission the plont thhln 18
calendar months from the date of sanction of term loan by
financial institutioni>//?hus it is apparent that while GMB

would deliver all equipments that might be required by

Neycer, the most responsible obligation was imposed on

Neycer to commission the plant within 18 calendar months

from the date of sanction of .term loan-.

It is the case of GMB thut the financial institutions

referred to gbove sanctioned the loan -to GMB onh or. ghout

! . 1
to commission the plant on or before November 19 19§§: ButT
i

J

19th May 1987 and, accordingly, Neycer was bound and obliged| j
/

4

" ' .I./
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as Neycer foiled to commission the plant within the time
stipulated in the agreement, GMB had no other alternotive

than to extend the time to commission the factory upto 31st

R ————

January 1989. Even then Neycer failed and neglected to

commission the factory by 31st January 1989. GMB had no
other alternative but to %ake steps to commission the
factory and in spite of best efforts, it was-uﬁablé to do so
until 7th December 1989 but, even then, the factory was
unable to achieve production of 60 percent of the installed

capacity of 7000 tonnes per annum in the first yedr.

It is also the case of GMB that had Neycer performed

its' obligations under the’ agreement, and imparted GMB
technical knéwmhow, éxpertise .dnd other‘ facilities and
deputed and retained expert technicians and/or a technician
of general Supervisory level as provided in the agreement,
the factory could have also been commissioned by 31st
January 1989 ond.qchievod optimum production of 60 per cent
of the installed capacity of 7000 tonnes per annum by 31st
January 1990. In other wordS, it is the case of GMB that
Neycer failed and neglected to discharge its obliggtions as

per the collaboration agreement to the severe loss of GMB .

A,//?%us disputes and differences arose between the

— K

. e e

parties and the same were referred to arbitration as per the

Arbitration Clause contained in the Agreement.

In the Statement of Claim, GMB has claimed a total

cee/7
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sum of Rs-1,539-?§ lacs under different heads in
Schedules 'A' to 'F' on account of loss and damages alleged

to have been suffered by it for several breaches of contract

alleged to have been committed by Neycer. It may, however,

be stated that in the Statement of Claim as originally \ﬁ
filed, GMB claimed under different heads damages to the
extent of REL§E£LZ§~J°°5° Subsequently, by an amendment of
the Statement of Claim, the said total amount of damages was /

enhanced to Rs;?,539~93 lacs with corresponding amendments

A

of the relevant paragraphs of the Statement of Cluim%‘ There 3.

is considerable dispute between the parties -wﬁether the
application for oamendment of OGMB was allowed or not:
*ccording to Neycer the application was not allowed and that |

it could not be allwoed. This dispute relating to the

oppiicotion for amendment of the Statement of Claim will e

considered at the appropriate stage:

The respondent Neycer filed a counter-statement

wherein the allegations of GMB as to the failure of Neycer
in performing its obligations under the agreement have been
denied. Further, it has been denied that under the

agreement Neycer was required to erect or commission the

factory of GMB. It has been averred by Neycer that under
the agreement its obligation was only to depute expert

technicians to assist the claimant in commissioning the

Neycer had deputed its expert technicians: Assuming that

—

0.0-/8
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there was any delay in commissioning the plant, it has been
.alleged that it was solely on account of the various acts of
omissions and commissions of GMB. It has been denied that
GMB is entitled to the amount of damages as claimed by it or
any porition thereof- The above is in brief the case of

Meycer- It may by mentioned here that the pleadings of

e —

Neycer were not placed before me, but elaborate arguments

£

o

waere made on behalf of Neycer,lboth on facts and law which

WG%II be reférreg to and dealt with hereafter.

s At sy

Mr. Jalan, the Managing Director of the Claimant GMB

argued the case on factual aspects .while Mre. A, K.

Jhunjhunwala, Advocate, argued on behalf of GMB on ﬁoints of

lawe

Before anything else, I may consider the dispute

between the parties relating to the application of GMB for

amendment of  the Statement, of Claim. The learned

arbitrators, after hearing the parties, passed the following

order dated 2nd August 1993 :

"The amendments prayed for are allowed except °
that amendment in Sch+ F is restricted to the
period ending 31/3/94+ This is without

prejudice to all the rights and contentions

of Neycer on all aspects."

There was difference of opinion between the learned

arbitrators as to whether by the said order the application

for amendment was allowed or not- One of the learned
R
"”'\“_91—“"“\\

i
LR 2N ]
‘
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.arbitrators took the view that it was dllowed, but according

to the other, the application for amendment was left open as

| the said order allowing amendments was "without prejudice to
E all the rights and contentions of Neycer on al} aspec /s, "

It is, however, submitted by Mr. Raghgbdn, learned

Counsel fgfmmﬂgxggr that in view of the provisions of

fSectionﬁgtgggéﬂwith paragraph 4 of the First Schedule of the

Arbitration Act 1940, all questions are to be decided by

- the Umpire de 0, even qﬁes}ions régarding which there was

no difference of opinion between.the arbitrators including

the question qs to the maintainability of the application

for amendment of the claim petitionf In support of his

contention My, Raghaban  has placed reliance on  two

decisions, namely State of Madhyva Pradesh Vse M/s. Preconco,

- Indore, AIR 1987 M.p. 284 and State of Mysore Vs. R. J. Shah

& Co» Ltd., AIR 1969 Mys. 237

Mr. Jhunjhunwala, learned Counsel appearing on
behalf of GMB, has no objection if the question as to the
mcintoinﬁbility of the application for amendment is decided
by me do novo. I am aiso of the view that.instead of
interpreting the said order of the learned arbitrpotors which

is not at gll clear, it is better to decide the question

ind§bendent1y of the sagid crder.

In opposing the application for amendment, Mr.
Raghaban submits that the scope of the proceeding before the

Umpire is that neither the Arbitrator, nor the Umpire, can

ees/10
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travel beyond the reference or, in other words, the
jurisdiction is derived from the r.ference. Counsel suBmits
that the original claim as also the amendments sought to be
made are beyond the sc;po of reference and, as such, the
amendments as prayed for cannot be allowed. Much reliance
has been placed by the learned Counsel on two decisions of

the Supreme Court - Union of India & Orse. Vs. Santiram

Ghosh, AIR 1989 S.C. 402; and Indian Aluminium Cables Ltd.

Vs: Haryong State Electricity Board & Ors. 1996 (5) SCALE

708

In Santiram Ghosh's case, undeg the terms of
reference the Board of Arbitrators was requi}ed to give its
finding on the question whether the post of Scientific

Assistant of the Botanical Survey of India should be

allocated the revised scale of-Rs~550-9Q0 in terms of 3rd

Pay Commission's recommendations effective from {élilgg§-
The Board of Arbitrators by its oward held that all the
Scientific Assistants who were continuing as Scientific
Assistants since 1/1/1973 anﬁ who possessed the prescribed

quarification for Level-1, iege MeSc+/First Class

——m

BsSce(Hons+)/Second Class B.Sce. with 3 years' experience
should be placed in the scale of Rs+550-900 with immediate
effect, i-e+ the date of the Award and should be ‘deemed. to
be automatically absorbed in the grade of Senior Scientific
Assistants irrespective of the fact whetﬁer there were

vacancies or not: It also directaed the Government to frame

recruitment rules for the posts of Senior Scientific

NN
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Assistants Level-1 and Scientific Assistonts_&glgi:ll- It
was held by the Supreme Court thét under the terms of
-reference, the Board of Arbitrators was required fc give its
finding as to whether the revised scale of pay of Rs«500-
700 should be allocated to the post of Scientific Assistant
of Botanic Survey of India, that the terms of reference were

very clear and Epecific and that -nder the terms of

reference there was no scope for prescribing two levels of
scale of pay and the minimum dualifications as done by the
Pay Commission. It was further held by the SUpreme Court
that there was also no scope for directing the Government to
frame proper Recruitment Rules for the’ pests of Senior
Scientific Assistants- Level-I and Scientific Assistants~

Level-II, and that it was, therefore, apparent that in§

making the Award, the Board of Arbitrators acted beyond thej

;
terms of reference. It has been ruled by the Supreme Courtg
that when an Arbitrator acts beyond the terms of reference,g

;

tha Award is illegel and not binding on the partzeSol

*

' There can be no doubt. that when the terms

i
reference are clear and specific, the Arbitrator has no§§

jurisdiction to act beyond the terms of reference as_ lald§§

down by the Supqgmg_Court-

In the other decision, that is, the cas. of Indian
Aluminium Cables Ltd. the Arbitrators entertained g totally

different cloim from the one mentioned in the notice which

RERVAY:
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was the basis of the reference. It was held by the Supreme
Court that as the claim was outside the scobe of reference,

‘the Arbitrators could not go into it.

It thus follows from the above two decisions of the
Supreme Court that when the terms of reference are clear and
specific, the Arbitrator cannot travel beyond the reference
by entertaining any matter or <claim which tis totally
different from that under the reference-

In the instcnt'ccse,'there was no clear or ;pécific
reference of 'diSputes~ Indeed}' neither the pcfty, . has
produced any letter addressed to the Arbitrator nominated by
it referring disputes. It is, howevef; contended by
Mrs Raghaban that the terms of reference ﬁnd/or the disputes

‘have to be culled out from the documents on record, which

are a few correspondence between the parties. In these
correspondence, either party complained of failure of the
other party to discharge its obligation under the
agreement. For our present purpose, that is, dscertainment
of the terms of reference, only the relevant portions of

these correspondence will be mentioned.
' . 2 6
Let me start with ExteG/66 (Vole G-1) which is a
letter dated 11th September 1989 of Mr. R.l A+« Jalan,

Managing Director of GMB and addressed to the Managing

Director of Neycer. In this letter, GMB_claimed on ac¢count

of overrun and asserted that damages had been done to it for

the failure of Neycer in providing sales assistances

eee/13
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Exte G/67 (Vols G-1) is a  letter dated 19th 28
September 1989 whereby Neycer inter alia informe ! GMB of the
. appolntment of its arbitrator and that the disputes to be

referred to him would be compensation payable to Neycer for

the breaches of Collaboration Agreement alleged to have been
committed by GMB and its disentitlement to any licence or
permission to use the logo. It was further stated that

failure on the part of GMB to nominate an arbitrator to

‘decide the said disputes and any other dispute that may be

raised between the parties would result in its arbitrator as
the sole arbitrator to proceed with the crbltratlon- It is
apparent from this letter that disputes raised by Neycer lL/

were very wide, namely, compensation payable to Neycer for

the breaches of the Collaboration Agreement by GMB and would
include any other dispute that might be raised between the

parties.

. ;)9
In reply to Neycer's letter dated 19th September,
1989, Ext. G/67 (Vol. G-1), GMB by its letter dated 6th 3

L

October 1989, Ext. G/ég (Vole G=1) stated, inter alia, that

in spite of repeated asking, Neycer was not able to mention

any breach alleged to have béen committed by GMB, while GMB -
had pointed out the breaches that had been done by Neycer
%tem by item. In the second‘pcragrqph of the letter, GMB
agreed not to put Neycer’'s brand name on its wares except

that the wares that had been manufactured, would be sold

with Neycer's brand name. In the last paragraph, it id -
stated "Now the matter hoilsg down to our claim for overrun L

-nn/14
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amount only for which we will decide about the name of the

arbitrator and let you know in duye course-" f
, A
-~

el

above has been strongly relied upon by Mr. Raghaban and it
iIs submitted by him that the only dispute that has been
referred to therein is the claim for ovefrun amount. In my
opinion, the expression 'overrun amounf' is not only not

specific but very wide. It may be recalled that under the

agrement, the collaborators shall endeavour to commission
the plont within eighteen calender months from thg date of
"sanction of term loan by financigl institutions. "It is the:
case.of GMB that it was due to the Brgaches committed by |

Neycer, the plant could not be commissioned within eighteen

months from the date of sanction of the loah, whicn was,

D

r——

according to GMB, 19th May 1987, Therefore, the plant should)

have been commissioned by 19th November 1988 which was
v Yember 1

mutually extended upto 3]SEW£EEEEEX 1989, but still Neycer

failed and neglected to commission the same. it is alleged|

that in view of Neycer's féilure,‘ GMB had to take wupon

itself the work of commissioning the plant and could

{ultimately commission the same on 7th December 1989, So

———

there was a delay of about iiiigﬂ_gggzhf in commissioning
the plant. Assuming but not deciding that the allegations
of GMB to be true, there can be no doubt that during this
overrun period, GMB must have incurred overrun costs and

suffered damages- In my view, the said expression 'overrun

cer /15
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The last paragraph of Ex. G/68 (Vol. G-1) as quoted
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amount' includes within it both costs 1ncurred and domoges|&/

e e et i

suffered.
L

By the next letter dated 19th October 1989, Ext.

G/71 (Vol. 6-1) oMB informed Neycer of the appointment of
s . .

its arbitrator “for adjudication of oyr claim for over

Rs+2 crores (Rs-2 crores) in respect of all our losses

ar e e e .

Sustained and is bexng sustained by Us due to wvariouys

—“"——-—..m_.- et e e T T e
breaches committed and still being committed by you under

the said agreement." This letter 15 1mportqnt for by this
letter GMB communlcated to Neycer the dlsputes that would be ‘
referred to its nominee arbitrator for adjudication as
quoted gbove. The disputes as mention;d‘ in the letter
relate to all losses sustained and was teiné sustained by
GMB due to various breaches committed and still being

committed by Neycarf The disputes eénumerated in this Jatter

~embrance all claims and disputes as pleaded in the clainm

petition including the =slaipm on account of its deprivation

of the use of the brand name or logo. 1t may be -that by
— 0

Ext.G/68 (vol, G-1) oMB agreed not to put Neycer's brand

name on the wares that would be produced by it, but that

would not prevent it from,claiming damages alleged to have

logos Moreover, it hos been already noticed from the letter

dated 19th September 1989, Ext.G/67 (Vol. G~1) thot Neycer

informed GMB, inter alia, of referring to its arbitrator
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logo. So the dispute relatfng to the use of the logo is
-very much within the scope of reference in his arbitration

'proceeding.

The last letter that will be referred to in this
connection is that of GMB dated 24th October 1989, Eii;gizg 3%
(vole Gw1) wheréby GMB  accused Neycer of negligence,
indifference and b}euches committed by it in respect of the
agreement, GMB has mentioned gs many as seven items of
breaches alleged to have been committed by Neycer. Thereafter,

it has been alleged by GMB "71p view of non-fulfilment and

your breaches gs aforesaid, the cost of our’ projects

further financigl assistance/loan . for overrun of over
Rs+2 crores from financial institutions, for which you are
solely responsible and for such overrun of our project we lg/
are cloiming from you." In the second sub paragraph of the
ietter, it has been stated, inter aliag, "Due to your
indifference and non-cooperative attitude, we are Unable to
set Up a proper sqles organisation for marketing our
products and, gs such, we agre sustaining huge monetary

losses, and we reserve our right to claim all losses
it AL

sustained by us on account Bf this obligqtion." In the
third sub paragraph it has heen averred, inter alia, "Since
yougwant Us not to use your brand name, we agree not to use
your brand name in our products reserving our jigh?s to
—— % PN T ighi

claim a]l damages and compeﬁsctions‘ from you without
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the last but two paragraphs, GMB reminded Neycer about the g

appointment of its arbitrator to decide the disputes and

‘differences.

It is urged by Mr. Raghaban that in Ext. G/72 (Vol,
G-1), as GMB has - claimed over Rs-gﬂcrores on account of
overrun costs it should be taken that GMB has referred to
arbitration their claim to o?errun costs only and no other
claim, .So far as the cloim’of GMB for all losses sustained
and to be sustained by it as stated in sub parcgroph (2) of
the letter and also claim for damages and compensation
arising out of its disentitlement to use the brand name
mentioned in sub paragraph (3) are “concerned, it is
contended by the learned counsel that as the rights to the;e
clgims have been reserved by GMB, these claims should not be
conSidered as part -of its <claim in the arbitration
proceeding. The learned counsel has placed reliunce on the
connotation of the word 'resérve'- given in Black's Low

Dictionary, 5th Ed., page 1175 as follows :

"Reserve, n. Funds set .aside to cover future
expenses, or claims. * In insurance law, a sum
of money, variously computed or estimated, which,
with accretions from interest, is set agside
as a fund with which to mature or liquidate
by payment or reinsurance with other companies
future unaccrued and contingent claims, and
claims accrued but contingent and indefinite
as to amount or time of payment. Royal
Highlandors v. Commissionor of Internal Revenue,
C.C.A. 8, 138 F. 2 d, 240, 242, 244.,"

cea/18
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I am unable to accept the contention of the learned
counsel! that GMB's claim is éqnfined to overrrun costs only.
Apart from the interpretation of the expression ‘'overrun
amount' as given by me in connection with the letter
EX.G/68 (Vol. G-1) wherein the expression has been used,
namely, that the expression includes within it both costs

incurred and damages suffered, in my- opinion, the true
. - - . e e et

meaning or connotation of the word 'reserve' should be

understood in the context in which it hos been used-

e TV

According to GMB there was g delay of about eleven months in

commissioning the plant on account of breaches and- failure
on the part of Neycer to discharge its obligations undnr the

agreement entailing overrun costs and damages., In the

letter Ext«6/72 (Vol«G~1), it has been alleged that the cost
of the project escalated to abnormal high and GMB wa; forced
to ask for further financial assistance/loan for overrun of
over Rs+2 crores - from finagncial institutions, and that

amount has been claimed as overrun amount or cost. It is

——

true thot GMB, whlle it alleged to havel;uffered domages,

did not clalm on thct account any cmount of damages or

e e et e 3 e, e e oy

compensation but reserved the rlghts to claim the same.

This reservation, in my oplnlon, was for the diéiﬁrbéfition
as submitted by Mr. Jhunjhunwala, learned counsel for GMB.
Indeed, the claim has been made in Ehe claim petition., In
Ext.G/72 (Vol, G-1) the dispute has been cleariy':eferred
and only the right to claim damages and compensation has

been reserved: So if the disputes have to be culled out

cee/19
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from the correspondence betwee# the parties, it must be held
that all the disputes, as pleaded in the claim petition both
before and after amendment, have been referred, There ié,
therefore, no merit in the contention of the learrsd counsel
for Neycer that the only claim that has been referred is the

claim to overrun cost of over Rs.?2 crorese.
_ TR

- At this stage, I May note the contention of Mr.

| Jhunjhunwala that in the absence of any reference by the

parties of specific disputes to the arbitrator, the dlsputes
should appear in specific terms when the arbxtrator enters
Upon the reference, that is, when he applies hlS mind to.
the case or, in other words, the disputeg'must_cppeur from
the statement of claim., This contention is not without

' force, (The disputes and claims must appear éither from
.-”_"M_"‘_‘“—'vﬁ

documents or from the clalm petition before the arbitrator

enters on the reference. OF course, this will apply when

there is no specific reference by the parties of their
disputes to the arbitrator. After the arbitrator enters on
the reference, he 'hos to proceed on the basis of the
disputes referred to him and no new dispute can be

e
entertained by him at the instance of g party. "(Be that as

it may, I have alrecdy come to the finding that gll the W
disputes and claims appearing in the claim petition, both

before and after amendment, have been referred to

arbitratj 2ﬂ - - :

The next two objections to the application for

i amendment of GMB are that (1) it is barred by limitation,

"'/20
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and that (2) it sets Up @ new cause of action.

But before 1 proceed to deal with the said

~bjections raised on behalf of Neycer, it isg necessary to

state the nature of amendments prayed for.

- It is the case of GMB  that Neycer has committed
breaches of its oblxgatlons under the agreement and that
accordingly, it (GMB) has suffered damoges which have been
eénumerated in Schedules A to F of the claim petition. The

amendments which have been prayed for are enhancement or

reduction of the amount of money c¢laimed by GMB as damages
as mentioned in Schedules A to F. So far as Schedules A and
B  are concerned, no objection has been made to the

amendment, and no amendment has been. made to Schedule C.

Thus the objections to the amendments relqte to Schedules D,f

E and F.

The unamended Schedule .D relgted to Ne;cer's
failure, neglect and refusal to set Up, inter alia, sales
personnel recruitment and dealer's network and guidance for
marketing policy. It consisted of o clqzm for a total sum
of Rs<199.43 lacs under clcusés (a) and (b). Under clause
(b) a sum of Rs.184,43 lccs was claimed. on account of
discount on sqgles. Clause (b) has been sought to be amended
reducing the claim to Rs.]é 6,33, 101/= on that account, the
Teason being that in the unamended clause (b), it was the

estimated discount. But by amendment, the actugl discount

which is less than the estimated discount has been sought to

.be incorporatede A neyw clause (c¢) has been proposcd to be

e /21
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introduced claiming damages of Rs.98,28,270/- oh account of
loss due to lowering of prices of GMB's product vis-a-vis
Neycer. The total of the cmognts'under clauses (a), (b) and
(E) is Rs+123.61 lac# which is less than the total amount of

unamended clauses (a) and (b) of Schedule D

So far as Schedule E is concerned, it is thg case of

GMB that through mistake a sum of Rs. 187,22 lacs was claimed

ns damages for the failure and neglect of Neycer to execute

K and perform works under the contract. It is averred that in
course of the arbitration proceeding when the mistake was

’ detected, the learned arbitro?ors permitted GMB toiélcim Q
sum of Rs.394.96 (346.45) lacs on the basis of'c Project

Report which was already disclosed cn&”~proved in the
arbitration proceeding. Accordingly, GMB has prayed for the

amendment of Schedule E.

&, The last Schedule, that is, Schedule F relates to
A cleim for payment of interest on account of alleged delay

and breach of contract on the part of Neycer, In this

regard, the case of GMB is that it had obtained term loan
and financial accommodation from financial institutions

agreeing to pay interest thereon, that on account of the

delay in the commissioning of the plant and production

thereat by Neycer, GMB was compelled to poay interest which

it would not have otherwise incurred. In Schedule F, GMB

initially claimed Rs.70.76 lacs and it is alleged inter alia

that by reason of the failure of Neycer to perform its

ced /27 .
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obligations under the contract and breach thereof, GMB was
compelled and would be liable to pay penal interest,
,compound interest and damages which upto 1993-94 would
. amount to Rs.593.78 lacs. ‘In view of the above, ©MB has
prayed for amendment of Schedule F by raising the initial

claim for interest from Rs.70.76 lacs to Rsf593.78 luqs.

It may be stated that simultaneousiy with the prayer
for amendments of Schedules D, E qnd F, amendments of the
corresponding statements of the body of the claim petition

have also been prayed for.

L)

Now I may embark on the remaining two objections to

the amendment, namely, one on the ground of lim{igtion and
the other on the ground of incorporatfhg @ new cause of
action as already indicated before, It hag.been already
noticed that by the amendments GMB seeks to revise and/or

recast the amounts of damages claimed by it under different

heads. By the amendments the original disputes are not
altered, nor new allegations hode, nhor the heads under which
the damages claimed have been changed, Therefore, by the

amendments GMB has not made any attempt to change the cause

of action. In the c¢ircumstances, in my opinion, merely
because the amount of damages have been revised or recast it
cannot be said that g new cause of action has been sought to

be introduced by the amendments.

I may now refer to g tew decisions relied on by Mr,

Jhunjhunwala on behalf of GMB. In Leif Hoegh & Co. vys-.

<

Petrolsea Inc. (1992) Vol,1 Lloyds Law Reéprts 45, by a

tanker voyage charter the owners (Leif toegh) let their
vee /23
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- Vessel 'World Era' to the Charterers (Petrolsea) for the
carriage of a cargo of crude oil to ports in Italy and
.Sardinag. The charter contained an arbitration clause-

. After the vessel had sailed Petrolseq purported to order the

vessel to discharge at Durban in South Africa, but the

owners of the vessel refused to ¢omply with the orders
Petrolsea alleged that certain expenses had been incurred in
supplying a substitute . cargo' to the South | African

purchaserss Thus disputes and differences having arisen

between the parties, the same were referfed to arbitration,
and Petrolsea pleaded breaches of charter party qnd-certuin
points of «claim and claimed damages in thé pleading.
Subsequently, cerfqin amendments were made in the pleadings

and by one of such amendments, the claim for daumages was

revised and recast. By an originating summons, Leif Hoegh
applied for an order declaring that the ‘Arbitration Tribunal
had no jurisdiction to hear and determine the issues raoised

by the amendments including the amendment of the claim for

- damages. Hobhouse, J. observed as follows :

"The claim referred by both parties was the claim

of Petrolsea to recover by way of damages for

breach of charter party a loss which Petrolsea
alleged that it had suffered as a result of that
breachs It was in,re;bect of. that that two original

arbitrators were appointed. The fact that g

claimant subsequent to the appointment of the

arbitrators revises his damages claim so as to

% include items previously ommitted or revises or

recasts other items does not affect the actugl
cause_of action. No new breach of charter party

is alleged or relied unon,"

(Emphasis supplied). ceo /24
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The ratio decidendi of the above decision in leif
Hoegh's case is that if the cou;e of action is not changed
or, in other words, if no now breach is alleged, there can
be no objection to revise or recast the claim for ddmages or
to include ‘'items' previously omitted. In view of this
decision, there is no merit in the contention of the learned
counsel for Neycer that the amendments of Schedules D and E
of the claim petition seek to introduce new heads of claim,
namely, "lowering of prices" ‘and "loss of profit on the
basis of delay in aChieving‘oﬁtimum productign" respectively,
for in either case, no change has been effected to the

breaches alleged to have been committed by Neycer and,

accordingly, no new cause of action was introdU‘V

In the cagse of Juggilal Kamlapat Vs. Internationale |

-Crediet—En-HandelsL AIR 1955 Cal. 65, Bachawat J, (as he

then was) observed gs follows

“The correspondence show that prior to the
reference there was g dispute whether the
petitioner wrongfully failed to ship the Qoods
and whether their cancellation of the contract
was wrongful and whether the petitioner was
entitled to damages. The jurisdiction of the
arbitrator is, therefore, attracted and the -
arbitrator is competent to assess the dcmubes.--»

v

"The claim for q definite sum of money is not a

a condition precedent to the exercise of
jurisdiction by the arbitrator. Indeed, on q
general submission the arbitrator should determine

and assess even prospective damages arising after
the date of the submission =~ "Smalley Vs. Blackburn

Rail Coo® (1857) 27 LJUEX 65 (J) - *Speak Vs,
Taylor', (1894) 10 TLR 224 (k)"

:;_" 600/25
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Juggilal's case is, therefore, an authority for the
proposition that it is the jurisdiction of the arbitrator,
and hé is competent not only to assess the damages but also
prospective damages: Therefore, the quantum of damages can
always be altered by an cmeqdment and no objection against

such amendment can be entertained:

The next decision that may be referred to is that of

Anand Kumar Jain Vs. Union of India, AIR 1986 S.C. 1125,

This decision does not relate . to any arbitration

proceedings, but still it is relevant for our present
purpose. In this decision, Bhagwati, C.J. and Amcféndra
Nath Sen, J+ were pleqsed to allow amendment of the claim to
compensation by enhancing the original claim of Rs+40,000/-
to Rs+d Lacs in a Motor Vehicles Act Claim case on the
ground of permanent disability to the extent of 50% which

was discovered aftér the petitioner had filed his original

- claim, observing, inter ali, that there was no reason why

the amendment should not be granted-.

In view of the authority of the decisions cited
above, it can be safely laid down that so long as the
disputes or allegations of breaches of contract are not

Qought to be altered or changed or, in other words, the

cause of action is not varied, revision or recasting of the

quantum of damages, either by enhancing or reducing the V4

) same, by amendment of the claim petition is alwoysl

permissible.,

e

cees /26
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Now I may refer to two decisions relied. upon by the

tearned counsel of Neycere The first one is the decision of

the Supreme Court in Muni_ Lal Vs. The Oriental Fire g

General Insurance Coe Ltde & Anr., AIR 1996 S.C., 642 and the

sacond one is also the decision of the Supreme Court in

Radhika Devi Vs, Bo]ranqx Slnqh, AIR 1996 S.C, 2358 v/

In Muni Lal's case (Supra), it has been laid down
that normally amendment is not allowed, if it changes the

cause of action as held in the case of Vineet Kumar Vs.

Manqcl Sain Wadhera, AIR 1985 35, C. 817g/but it is well

recognlsed that where the amendment does not constitute the
addition of a new cause of action, or raise a .new case, but
amounts to not more than adding to the fcctsk already on
record, the amendment would .be allowed even after the

statutory period of limitatione.

In Radhika Dévi's case {Supra) .in g suit for
partition, the appellant who was the plaintiff, made an
application for the amendment of the plcint.by.incarporcting
therein a prayer for « declaration that é deed of gift
executed and registered by one Ramdeo Singh was obtained by
the respondents illegally and fraudulently and, thergforé,
it was ineffective and did not -bind the appellant. The
application for amendmrnt wos made even after thé period of
limitation of a suit for such a declaration had expired. In
dismissing thé appeal, it has been observe& by the Supreme

Court that no doult, the amendment of plaint is normally

et /27
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gragted and only in exceptional cases where the accrued
righfs are taken away by amendment of the pleading, 'the
Court would refuse the amendment. In observing this, the
Supreme Court referred to and relied on its previous

decision in Laxmidos Dahyebhai Kabrawala Vs. Nanabhai

Chunilal Kabarwala, AIR 1964 S.C. 11 (18) wherein it has

been observed that it is no doubt, true that, save in
exceptional cases, leave to amend under 0.6 R.7 of the Code
will ordinarily be refused when the effect of the amendment

would be to take away from a party a legal right whibh had

\o\y

v

accrued to him by lapse of time, but this fule can apply’

only when either fresh aollegations added or fresh reliefs

sought by way of amendment.//gut that is not the fact here-
It has been already found by me that the amendment merely
revises or recasts the cmount,sf damages without introducing
any new dispute or incorporating any new.uilegation and, as
such, there can bg no question of the amendments being

barred by limitation.

e

Thus on a consideration of both factual and legal
aspects and the contentions of the learned counsel of both
parties, it is held that the application of GMB for the
amendment of the claim petition is neither beyond the scope
of the reference nor 'is it barred by limitation. The

abplicction for amendment is, .accordingly, allowed.

The next point for consideration is as to the date

of sanction of the loan as contemploted by parograph 20 of
| ve./28
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the agreement, which provides that subject to the delivery of
the equipment, the collaborators shall endeavour to
commission the plant within e{gﬁ}gen calendar months from
the date of sanction of the term loan by financial
institutions. The point is important inasmuch os almost the
entire cose of GMB depends on.the finding as to the date of
sanction of the term 1;cn of the financial institutions.
-Accordlng to GMB, the date of sanction of the term loan or

the starting point of elghteen months was 19th h May 1987 s0

that the commissioning of tho plant should have been
completed by 19th November 1988 which was extended tor3f$t
January 1989- It is ;ileged that Neycer hcvxng failed and
neglected to commission the plant by 31st January 1989, GMB

had no other alternative but to take steps to commission the

same and, in spite of best efforts, it was unable to do so

- until about 7th December 1989. Thus there was a delay of

eleven months in commissioning the plant.
‘ﬂ—r——"_"—’-—'—‘_—_‘—‘ .

GMB has placed strong reliance on a letfer dated
19th May 1987 written by Industrial Finance Corporation of
India (IFCI) to GMB regarding its appliction for financial
assistance - Exte. G/81 (Vol- G-1).  According to GMB, by
this letter IFCI, the lead Institution, ﬁcs sanctioned the
loan. and, therefore, the date of sanction is the date of the
letter, that is, 19th May 1987. On the other hand, it is
contended by Mr. Raghaban that sanction of loan connotes

that there must be o binding commitment by the Financicl

Institution to advance the loan, the disbursement may be"

0000/29
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made subsequently. Further, it is submitted by the learned
counsel that the letter is not only not a sanction by IFCI,
but olso it is not o sanction by IDBI and ICICI which is
apparent from clause (2) of the letter. Accordingly, it is
contonded by the learned counsel that the letter, Ext.G/81
(Vol. G-1) does not.sotisfy paragraph 20 of the agreement
requiring sanction of term loan from financial institutions,
It is submitted by the learned counsel that the date of
sanction is the date on which the loan agreaﬁent was
axecuted by the financial institutions, that is, ?tH
December 1987. In other words, according to the ledfﬁed
counsel, the loan was sanctioned By thé‘\ financial

institutions by the loan agreement dated 7th December 1987.

The letter, Ext.G/81 dated 19th May 1987 relates to
the application of GMB for financial assistance. On the
right hand side of the letter two code numbers, namely

'Concern Code 2436°' and‘immediately under that 'Sanctioned

Coda 8705' have been written. The allotment of a sanctioned

code number is, in my opinion, very much indipctiye of the
sanction of the loan applied fore In the first paragraph of
the letter, it has been stated categorically "The proposal
has been considered and Industrial Finance Corporation of
India (IFCI) (hereinafter referred to as "the Lead
Institution) 1is agreeable in nprinciple to provide the

following facilities."

Thereafter, the particulars of the loan to be given not only

.es/30
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oy IFCI but also by IDBI and ICICI on certain terms and
conditions are set out. In my opinion, there can be no
doubt whatsoever that by Ex;TmE7gTH?;ZIiji;;#;;;M::;;Tlocn
has been sanctioned by the Financial Institutions. It is
true that so far ags IDBI and ICICI are concerned it has been
stated in clause 2 of the letter that their participation in
the 'Rupee Term Loans' and underwrit.ng assistance is
subject to the approval/sanction of tﬁeir respective
sanctioning authorities. This statement, in my view, cannot
destroy or diminish the spirit and objact of the letter
sanctioning the term loan. If the loan wus-not sunctiéned
by the said letter there was no necessity to 7lay down the
terms and conditions to be complied with by GMB to avail
itself of the term loan. Moreover, in clause 2, the letter
has been referred to as the 'LétiziﬂgikIntent'. If the loan
was not sanctioned there could be no reasonable
justificationq for referring the.'letter as' the 'letter of
intent', Needless to say, the lead institution, that is,

IFCI is o responsible institution and it is not expected

that it would allot a part of the term loan to IDBI and

ICICI without their express consent./ The consent of these
o TTT—

two institutions must have been there, but as o mere
formality, under Clause.2 the sanction of the loan on their
behalf was made subject to the approval/sanction of their

respective sanctioning authorities. Indeed, in the loan

Page 93 of 205
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agreement both IDBI and ICICI did participate. I am of the

view that there is a binding commitment in the sanction of

000/3]




Page 94 of 205 |

0%

1 31

the loan by the letter Ext. G/81 (Vol. é-T). But the
'exﬁression 'binding commitment' does not mean that the
sanction must be unconditional. Generally, every letter of
sanction or letter of intent contains terms and conditions
to_be fulfilled by the party in whose favour it is issued.
In this connection, it is profitable to refer to parcgrbph
14{b) of the Qgrement which requires that ﬁne or the other

financial institution should approve in principle to grant

term loans In view of the provision of paragraph 14(b) of
the agreement, it is too late for Neycer to odvancq“dny
contention contrary to the agreement. Under pcrogropﬁ‘ié(b)
it is sufficient if one or other financial . institutions
approve in principle. CEven leaving aside IDBI and ICICI,

there can be no doubt that IFCI, the lead institutign having

approved in principle, the sanction of the term loan 1is
quite in compliance with the provision of paragraph liig) of
the agreement. I am uncble to accept the contention of fhe
learned counsel for Neycer that a- commitment by all the

three financial institutions would only satisfy the

provision of parograph 20 of the agreement, It is true that
paragraph 20 has used the expression 'financicl‘
institutions'. But that does not mean that all the
financial institutions shall simultaneously sanction the
loan» The provision of paragraph 20 should be interpreted
in the light of the other provisions of the qgreemeht, and
that in view of paragraph ?4 (b), it will be compliance

with the provision of clause 20 if one of the financial

aon/32
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institutions accord sanction. Apart from that, I am of the

e

view that not only IFCI has sanctioned the term lodﬁ?mEU¥

also the other two financial institutions have expressly
consented to or accorded sanction, otherwise, as has been

already stated, IFCI would not have imposed on them

————

liability to grant specific amounts as term loan to GMB.

& In view of the discussion made above, I hold that by

the letter dated 19th May 1987 the financial institutions

sanctioned the term loan to GMB, Therefore, as required by
paragraph 20 of the agreement, the commissioning of ‘the

plant should have been done within eighteen months from 19th

o PR,

within 19th November 1988 which was, however, extended to

31st January 1989.

Under paragraph 20 of the agreement, it is the
responsibility of the collatorator, that is, Neycer to
commission the plant wifhin eighteen months.of the sanction
of the loan subject, however, to the delivery o? the

equipment by GMB.

At this stage, it may be stated that the feasibility
report or the project report was prepared by HNeycer at
Madras, but for technical reason it was submitted through a
consultant, naomely Sigma Consultants Private Limited (see
0.1132 of Jalan's cross excﬁination)- Indeed, it appears

that relevant copies of the project report, Ext.G/111
‘ «v+/33
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(Vol. G-4) and of the application for financial assistance
were sent to GMB from Madras by the Secretary Neycer under
sover of the letter dated 27th February 1987. At page 28,
paragraph 2.15 of the project report, it has been stated,
inter alia, that the commissioning of the plant is expected
to™ be completed within eighteen months from the date of

receiving the letter of intent from financial institutions

sanctioning term loan. It apj~nrs that everything started

well. Neycer in its letter dated 14th February 1987,
Ext.G/3 {Vol. G-1), addréssed to IFCI, inter ‘alia stated
that Neycer had been under conside}able pressure‘ffom its
dealers to substantially increase its producfion.to meet and
cater to the requirement of the dealers from all over India

"and that instead of substantially increasing the capacity of

its own factory, it would be desirable to help the
establishment of o new factory in Eastern India to meet some
of the demands existing and increasing all the . time.
Further, it was stated inter alia that being fully confident
of the marketing ability of.the production envisaged under
CMB's project, Neycer had no hesitation to ‘even financially
participate in the some. There was cordiality between the

parties and the project was considered as a joint venture.

Ext. G/7 {(vol.6-1) is o letter dated 23rd July 1988 of
Neycer to OMB showing how Neycer was eager to depute a

senior with o view to starting the pilot plant production by

September 1988-

At this point, the management of Neycer changed; it

/34
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was taken up by Sportek Ceramics Limited in August 1988.
ﬁro Jélan did not waste time in writing to Mre Krishna
Prosbd, the Managing Director of Spartek on 17th August 1988
expressing hope for the continued goodwill and understanding
in the implementation of the agreement, Ext.G/8 {Voi.G=1),
which was promptly replied to by Mr+ Krishna Prosad on 20th
August 1988 assyring Mre Jalan that the agreement would be

honoured fully, Ext.G/9 {(Vol.G~1).

Ext.G/12 (Vol. G-1) is a letter dated 15th October
1988 of Mr» Jaldﬁ to Mr. Sarkar, the Vice-President of
Neycer, informing him of the stcrtiég of operotion-df.GMB's
Moulding shop and expected completion of Sliﬁhou;e Pipeline
work by 25th October and requesting him to come to Balasore
with Mre. Swaminathan for reviewing the progress and

discussion of all the aspects of future programme. The

‘letter was, however, not replied to:-

Mr. Jalan by his letger dated 29th October 1988,
Ekt°6/15 (Vol., G=-1), reminded Mr. Krishna Prosad of his
assurance of full support .cnd #olicited_ his continued
cooperation which appeared to Mr. Jalan to be lacking during
the recent past and informed  him (Mr. Krishna Prosad) that

GMB's work was going on fast on warfooting and any’ delay in

"~

communication and cooperation would upset GMB's plan. It
was pointed out by Mre Jalan to Mre. Krishna Prosad that in
the past, various technicians of appropriate level including

Mr. U. Sarkar and two others had been visiting (Balasore)

.._../35
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for assisting GMB in the implementation of the pro;ect and
solicited such visit by them. Agaln, it was requested by
Mr»JJolan for the visit of Mr. Sarkar and Mr. SQcminathun,
as very appropriate stage had come for their visit—letter .

dated 31st October .1988- Ext.6/9b (Vol. G-1).

The next létter dhted 23rd November 1988 is from Mr.
Krishna Prosad to Mr. Jalan, Ext.G/21 tVol.G-T), whereby Mr.
Jalan was advised to coordinate with Mre P.R. Kale, Managing
Director of Neycer, with regara to cooperation between GMB
and Neycer. The saqid lgtter'Qos replied tolby Mr. Jalan on
the same day informing Mr. K;ishno Prosad that in spité of a
number of telex messages and letters cddregsed to Mr+ Kale,

there was no response whatsocever from hime Exts6/22- (Vol.G-1).

In this way, correspondence continued, Mr, Jalaon
pointing out to Mr. Krishna Prosad that joint meeting as was
asked for by him was being avoided, that sporting spirit was
missing and that at that stage every delay was upsetting

his® (GMB's) progrcmmew‘Ext.G/Zz (Vol.G-1),

,/f’/altimately, discussions were held among Mr. Kale,
M+Ds Neycer, Mr, Mehra, Adviser, Neycer, and Mr. Jalan, HM.D,
GMB, on 3rd and 5th December 1988. In the said ineeting, the

following discussions were held :

“(a) Pilot Plant is ready for commissioning and batch
kiln Qill be ready and will be commissioned within

two/three weeks' time, but not later than 31st

December 1988
) l0|/36
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{(b) Tunnel Kiln is expected to be completed and lighted
up at the latest by 31st January 1989 as discussed

and finalised with Mr, D, A, Heimsoth.

(c} Production from Pilot Plant is to start as early as
possible.
{(d) Steps have to be taken for increusing production to

a sufficient level by the end of January 1989 so

that the tunnel kiln when commissioned can be

properly fed." '
Thereafter; the minutes of the meeting record
certain tentative requirement of the persofinel considered
urgently required. One of such requirements gs recorded

against item No.5 is as follows

"Over and above the aforesaid urgent requirments,

it was agreed that a .Sr. Technician capable of

general supervision will be deputed immediately
to take charge of the operation till optimum
production and quality have been achieved."

Again correspondence followed, Mr, Jalan insisting
on a competent person to supervise all the process and to
stay at Balasore until GMB would start getting satisfactory

re&ults of quality and optimum production- Ext.G/51 (vol.G¥1)~

dated 24th May 1989,
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In spite of severol promises made by Spartek and
also by Neycer to retain at site at legst one expert
technician of general supervisory level till} optimum
production was reached as provided in paragraph 10 of the
agreement, no such expert technician was posted and, gs g
result, GMB by its letter dated 28th August 1989, Ext.G/57
(Vol.Gni), complaihed to Mr. Venkatesawara Rao, the Managing
Digector of Neycer that, GMB's project cost had gone overrun
by two crores and asserted why GMB should not claim that
amount from Neycer, the major part of which was because of
interest payment to financial institutions. In regurd to
sales 0531stance, it was pointed out that GMB was not clear
about the help from Neycer and, as such it wontad to know
what sales infrastructure Neycer got and how it intended to
assist GMB. Again, by its letter dated 4th September 1989,
Ext.G/63 (vol.G-1), GMB expressed surprise that even then g
general supervisor was not sent and pointed out that Mr.
Sarkar had been coming witﬁ @ stop-gap arrangement,
Further, it was pointed out that as Neycer had no sales
infrastructure and had not made dny proposal to GMB since
the agreement, so GMB was going ahead organising sales. It
was asserted that Neycer had not been able to perform xts;
»art under the agreement and was, therefore, not eligible

for the 2% commission, but liable for domcgé caused to GMB.

In reply to GMB's letter dated 4th September 1989,

Ext.G/63 (Vol.0-1), Neycer by its letter dated 7th September

ce./38




Page 101 of 205

wg

1 38 &

1989, Ext.G/65 (Vol.G~1) inter glia alleged that there was
delay by GMB in approving the general supervisor proposed by

Neycer and proposed to depute one Mr- Jagannath Rao. Neycer

also asserted that GMB was not entitled to use the brand
name in view of numerous breaches and obstructions caused by

GMB.of the contracte.

The letter of Neycer, Ext.G/63 (Vol.G~1) was replied
to by GMB by its letter dated 11th September 1989, Ext.G/66

(Vg}.Gwl). It was averred by GMB that in view of Neycer's
failure to post an expert tecﬁnicicn, it had suffered’ﬁot
only in production which had been delayed for 5/6 months but
also coused overrun to the extent of Rs.2 crores and also

damages by not providing sales assistance. GMB refused to

accept Mr. Jagannath Rao for two reasons- first, that he

never worked in Neycer and second, that he failed miserably
while working with Parrys and subsequently with Rassi
Ceramics. As to the allegation of breach of contract, GMB

csked Neycer to point out any such breach and averred that

GMB was entitled to use the brand name.

The remaining few correspondence between the pa’ties
leading to reference to arbitration have already been
referred to before in connection with the amendment of the

claim petition.

It appears from the correspondence between the
"~ parties that GMB was very much eager to complete the project

ve:/39
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as early as possible and did all that it could do and
repcatedly appealed and requegted Neycer to posf at site one
expeft technician of general supervisory level till optimum
production was reached, but in vaine Neycer could depute
Mre Sarkar for the purpose, bLut that also was not done. The

allegation of Neycer in its letter dated 7th September 1989,

Ext.G/65 {Vol.G~1), that there was delay by GMB in approving
general supervisor proposed by Neycer is not true, for it
does not appear from the several correspondence between the
parties that before Mr. Jogannath Rao Neycer had ever
proposed the name of any 'expgrt ‘techniqicn of geﬁerol
suﬁgrvisory level to be posted at the site_at Balasore.
Neycer has not also rendered any sales assisténce to GMB. -

Not only that, it abruptly and without any reason expressed

the view that GMB was not entitled to use the brand name of

Neycer and subsequently forbade GMB to use the same. While
in Ext,G/?E (Vol. G-1) GMB has specified several breaches of
the agreement alleged to have been committed by Neycer, no

breach could be specified by Neycer in any of its letters to

GMB.

According to Mr. Jalan, no sooner had the management

of Neycer had changed, thHan there was complete inaction . and,

therefore, for about complete four months the parties were

just having correspondence with each other about various
aspects- production programme, visit of the officers etc.
whereas with the earlier management, botih the parties were

working as a team and Neyver was taking care and rather

ces /40
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making planning for the . future because it was its
responsiblity as well. With the change of management from:
Augygt onwards, nothing was done from the side qf Neycer,
Before that GMB  was proceeding on a warfooting with its
project, its workmen, trained officers and tragined
supervisors had come back in August. (see Q.212 of the
exagnination-in-chief of Mr. Jalan). At the hearing it was
submitted by Mr. Jalan that in view of a confidential report
of its officers the new management of Neycer became very
much apprehensive that in future GMB would excel Neycer in
all respects and it would be difficult for Neycer to coépete
with GMB. The confidenticol report is Ext.G/L]S {(Vol.N=1 /
Page 229) and on fhe 2nd pége thereof it has beeﬁ inter alia

stated as follows :

"Managing Director of GMB intends to replace the
indigenous zircon with 100% imported zircon so
that they can get better quality than Neycer to
capture the market. Since GMB is situated almost
in the centre of the nation, marke*ing costs (are)
comparatively less.”

"It is sure than they will achieve the targetted
production within a short period and GMB will be
one of the stiff competitors.”

It is submitted by Mr. Jalan that after the change
in its management, Neycer was just finding out ways and
means as how not to help GMB and frustrdte the entire

projecte It is difficult to say positively whether in view

../4]
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of the said confidential report Neycer had been after
frustrating the entire project, but fact remains that the
cordiality and teom spirit which were there during the old

management vanished and there were lackadaisical. attitude

and neglect on the part of Neycer in the discharge of its -

obligations under the agreement after the new management had

token over the charge of Neycers

It is submitted by Mr. Raghaban that as the point
regarding the change in the attitude of new management of
Neycer has not been pleaded in the claim petition, GMB
should not be permitted to raise the point at the he;ring-
In support of his contention, Mr. Raghaban has relied upon a

decision of the Supreme Court in Abubakar Abdul Inomdar Vs-

Harun Abdul Inamdar, AIR 1996 S5.C.112. In that case, in a

suit for partition, the appellant who was the defendant,
blthough pleaded duration of his haviné remained in
exclusive possession of the dwelling house, did not plead
that from a particular point of time his possession became
hoktile and notorious to the complete exclusion of ot er
heirs. Some evidenée, basically of Municipal register
entries were inducted to prove the point, but it has been
observed by the Supreme Court that no amount of proof can
substitute pleadings which are the foundation of the c¢laim

of a litigant party.

In Abubakar's case, adverse possession was the

foundation of title of Abubakar to the house, but in the

cee /42
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present coase the change in. the attitude of the new
management is not the foundation of the case of GMB. GMB
has édduced evidence to prove the breaches committed by
Neycer in the performance of 1its 6bligctions under the
collaboration agreement. It has not depended on the
inaction of the new management. Mr. Jalan has in his
evidence~in-chief stated the same as the reason for the
inastion of the new management. No objection was raised on
behalf of Neycer at the time of his deposition. (TIn my
opinion, not only that the omissionkggmélead the same in the
pleading is not fatal to QM§°in the least, but also it is

quite immaterial. : .

Under paragraph 20 of the agreement, the
responsibility to commission the plant within eighteen
calendar months of the date of sanction of the loan has been
placed on the collaborator, that is Neycer, subject to the
delivery of the equipment by GMB. It has been already found
that the term loan was sanctioned on 19th May 198? and,

accordingly, the plant was to be . commissioned wi{hin‘19th

November 1988 which was extended to 31st January, 1989. It

is true that equipments‘were to be supplied by GMB, There
is nothing to show that QMB failed and neglectgd to supply
the equiphents causing delay in commissioning the plant. On
the other hand, there is positive evidence of the Sincerity
and promptness of GMB in making everything réady for the
commissioning of the plant so that commercial producition

could be started as early as possible. 1In this connection,
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reference may be made to the minutes of the discussions held
on 3rd and 5th December 1988'cmqng the Manqging Director of
Neyter, the Adviser of Neycef and the Managing Director of
GMB. The minutes, Ext. /28 (Vol.6-1), portions of which
have been quoted above, speak volumes of GMB's activity in
supplylng the equipments including making the pilot plant

ready for commissioning. Apart from that, the confidential

feport, Ext.G/118 (vol. N-1/Page 229) prepared by Neycer's

officers, a portion of which hos also been quoted above,
unmistakably show how greatly GMB was interested in the
pré?ect. At least, the learned counsel for Neycer hé# not
been able to place before me any evidence of GMP's failure

to supply any equipment.

Mr. Jalan was cross-examined on behalf_ of Neycer
regarding delivery of equipments as provided in paragraph 20
of the agreement. 1In answer to 0.642 as to when the various
equipments ‘were delivered at site, it was stated by Mr,
Jalan  that it was not hecessary because in  the
correspondence it was clear that all the equipments were
already delivered and those which were even lying idle for
want of starter process, were dellvered and erected, ‘hich
had been confirmed in the correspondence and the minutes as

- well., Further, it was stated by him. that if now it was

required which equipments had been dellvexed and when, thut
could be always placed before the learned Arbltrators. But
Mr. Jalan was not asked to produce the dotes of delivery of

different equipments.

coei /b4



€

Page 107 of 205

1 44

o

One of the most important equipments of the‘plqnt is
Tunnel Kiln. It is the nerve-certre or the principoi item
as stated by Mr. Jalan in his cross-examination in answer
to 0-.592, The question is when was the Tunnel Kiln

commissioned. It is the evidence of Mr. Jalan in Cross-

J2)

examination that Héimsoth, a German company, supplied the

drawings and few parts (Q.725). Tt appeurs from Ext.G/119
(Vol. G-7) that SPB Projects & Consultants Limited (SPB-PC),
a company saoid to have common directors of Neycer darranged
for a discussion between 18th and 23rd July 1988. Paragraph
8 of the minutes of such discussion, as recorded and signed
by Mr. A. R. Thiagarajan of SPB-PC, Mr. Debald for Heimsoth
and Mr. R. N. Mehra for Neycﬁr, contains a list of revised
drawings Heimsoth would be 'sending to S5PB-PC as per the
schedule mentioned under the said paraéraph 8. The evidence
of' Mr. Jalan in cross-examination is that Neycer had
arranged with Heimsoth for taking necessary ‘help for
efection and commissioning of the Tunnel Kilnp with the help
of German Engineers. In respect of any Indian machinery or
imported machinery, it was done through Neycer and tenders
wer; floated and after evaluation, the agreement or contract
was made under the signqtu;é of GMB but recormended by
Neycer. Further, it was stated by him that on account of
his monetary involvement and personal guarantee, he was
trying to go out of his way to persuade Neycer not to lose
any time and complete the work in time. "One thing", said

Mr. Jalan, "I would like to make it more clear that the
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tétcl responsibility of erection, commissioning, marketing,
giving brand name as well as oassistance - was of our
collabp;gﬁor. As far as I was concerned, whatever was my
responsibility, I think, T have not la:ked anywhere," (Os«?éS to

746).

In answer to Questions 751 to 754 Mr. Jalan stated
that the Tunnel Kiln was commissioned inlAp:il/May 1989,
that it was fired on 30th May 1989, that GMB reached the
stage of trial produﬁtion in August 1989 and that commercial

production was started on 8th December 1989,

It may now be pointed out that by his letter dated
9th August, 1989, Ext.G/54 (Vol. G-1) Mr. Jalan, while
informing Mr.. Venkateswara Rao,. the Managing director of
Neycer of GMB's reaching the stage of trial production,
igter alia requested Neycer's quick action in the matter as
because the delay was a lot of overrun in the form of
intérest, depreciation and overheads and reminded him of the
decision in the meeting held on 3rd and 5th December 1988
with Mr. Kale, the Managing Director of Neycer that a senior
technician would be deputed immediately but was not deputed

with the result that "such deloy has already been caused to

ot

us to come out with the production which we are
contemplating sometime around March 1989 end.” Needless to

say, no senior technician was deputed-

S0 far aos the commissioning of the Tunnel Kiln is

concerned, it is submitted by Mre« Raghaban that Neycer's

ces /46
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obligation under paragraph 8 read with Appendix 2 of the

agreement is to assist and supervise the various items of
works as mentioned under that Appendix and also the work of
commissioning., Counsel . submits that it is with the
assistance, advice and supervision of Neycer, GMB was to

implement the project.

The grieyance of GMB is that after the new
management took over <charge of Neycer, it failed and .
neglected to perform its obligations under the contract,
The correspondence between the parties referred to above

substantiate the grievance of GMB, While GMB cried hoarse .

for the posting of a senior technician Neycer turned o deaf
- ear to that and proposed to depute « person -who, according
to GMB, had a bad record having miserably failed in two

similar establishments.

Paragraph 20 of the agreement specifically puts the
Jresponsibility of commissioning the plant on Neycer subject
to delivery of equipments. It is true that paragraph 8 read
with Appendix 2 of the agreement lays dowﬁ some duties and
obligdtions to be performed by Neycer. But Neycer cannot

avoid its responsibility to commission the plant as laid

aown in paragraph 20 of the agreement by referring to some

of its other duties and obliéations under the agreement.

Mr. Raghaban also points out certain duties of GMB as laid

down in clauses (I), (II) and (IIl) of the Loan agreement

between GMB and financial institutions. The provisions of
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the said clauses do not cast a duty on GMR to commission the
plant, Moreover, the loan ogréement is between GMB and the
financial institutions. I fail to understand what bearing
has the loan agreement on the question of Neycer's
obligation to commission the plant as provided in paragraph
20 of the colloboration agreement between GMB and Neycer.
All that paragruph- 20 requires from GMB is deiivery of
equipments which, I have already found, GMB has delivered,
The learned counsel for Neycer has not been able to point
his finger to any duty which GMB has not performed or any

equipment which it has not delivered.

-

It is, however, contended by the learned counsel
that if another agency, namely-Heimsoth, the German company,
is also responsible for installation and commissioning of

the Kiln, Neycer cannot be held liable for the delay. So

Neycer wants to shift its responsibility to Heimsoth. I

have, a little before, pointed out from Mr« Jalan’s evidence
in cross-examination (Qse. 725<746) that it was Neycer that
had arranged with Heimsoth for taking necessary help for

erection and commissioning of the Tunnel Kiln with the help

of German Engineers, and that the total responsibility of
érection; commissioning, marketing, giving of brand name as
well as assistance was of_Neycer, ] do not find any reason
not to believe Mre« Jalan and accept his evidence. The
evidence of Mr. Jalan finds support from a report of SPB-PC
relating to "GMB Ceramics Project”- Ext.120 (Vol.G-7). Tt

may be recalled that SPB-PC and Neycer have common
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directors, The report starts under the heading "Services

rendered by SPB-PC on behalf of M/s, NCRL." On the 2nd page

of the report it is, inter-alia, stated as follows :

"As per original concept, the entire tunnel kiln
‘ is to be organised and coordinated by overseas

kiln designer. Subsequently, in view of high

cost of the same, this responsibility was

undertaken by SPB-PC as a special case in

view of good relaotions with GMB. The

procurement and installation of complete

kiln was done as per German Design drawings

by properly coordinating between overseas
designer, finalisation of material specifications
and drawings, keeping in view of materials
ovailability in Indian market, equipment
suppliers, civil contractor, equipment

erection contractors etc."

All the above works were done by SPB-PC on behalf of
Neycer as the heading of the report unmistaokably points. So
it is futile to shift the responsibility of commissioning

the plant or project to Heimsoth. Therefore, Neycer would
be responsible for the dalay in sending the equipments to
and/or commissi&ning the plant by Heimsoth, even assuming
éhct the delay was made by Heimsoth, Exts. G/92, G/94 and
G/95 (all of Vol. G-4) ore of no help to Neycer and do not

support the contention of delay. These show the eagerness

and onxiéfy of Mr, Jalan, There is no evidence of} such
eagerness and anxiety on the part of Neycer. It maintained
a silence which was to Be broken by GMB from time to time.
In answer to Questions 741 and 742 Mr., Jalan said in his

cross examination that all the major items wore received by
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the end of November 1988 and he had records to show that,

But he was not asked to produce the ‘records. Therefore, it

was ' Neycer- that was responsibla, for everything was done by

it including engugement %f Heimsoth which is apparent fromj
)

Ext. G/119. (Vol. G~7) and G/120 (Vol.G-7 d GM8 had t

X (”____{__,,,,2_‘( ) g_:__P__L_ (! ) an ad to

depend on Neycer.

It has already been found that as provided in
pdrograph 20 of the agreement, the commissioning of the

plant should have been by November 1988, which was extended

to 31st January, 1989, It has been alleged inter alia in

paragraph 18 of the claim petition that ags Neycer had fulled
to commlsSLOn the factory within 31st January 1989, GMB had
no “other alternative _but to take steps to commission the
factory and in spite of best efforts it was unable to do so
until or about December 7, 1989, that is after a delay of
eleven months. In his exqminatioh-in-chief Mr. Jalan stated
that the plant was commissioned on 8th December 1989 and
that there was a delay of about eleven months (Qs. 355 and
356). In his cross examination, he said that the major item
of equipment of the plant, the Tunnel Kiln was commissioned

in April/May 1989 (Qs. 750 and 751) and that commercial

production was started on 8th December 1989 (Q:754),

It is contended by Mr, Raghaban, the learned ¢c. unsel
for Neycer, that as the Tunnel Kiln is admittedly the Major
equipment of the Plant, .the commissioning of the Tunnel Kiln

is wvirtually the commissioning of the plant, This
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contention is not ‘correct. The plant consists of several
equipments or parts. It may be that Tunnel Kiln is the
major equipment, but that does not necessarily mean that
commissioning of the Tunnel Kiln is commissioning of the
plant as @ whole, Each equipment of the pldnt has to be
commissioned and, ;hereafter, all the equipments have to be
commissioned toggther. Tﬁereofter, it will be_followed by

%rial Tun or trial production. Till tho successful trial

run.or trial production is achieved, it cannot be said that

the plant has been commissioned. In answer to 0;753 it was

stated by Mr. Jalan with reference to Ext,G/54 (Vol.G=1)
that sometime in August 1989 they (GMB) had. come to the
stage of trigl production. Mr. Jalan was, however, not
asked as to the date when triagl producition started, there
is>nothing to show exactly when the trigl production
commenced. Be that as it mqy; it will be not unreasonable
to proceed on the basis thoé trial run or trial production
began in the month of August 1989, So there was g delay of
at least seven months, and not three-monthg, as contended by
Mr. Raghaban, or eleven months as deposed by Mr. Jalan., 1In
vain did Mr. Raghaban rely on Kenneth L. Shanks' letter to

Mr. Jalan dated 15th April 1989, Ext.G/]122 (Vol,G-6). By

this letter Shanks offered his services as Technical Expert
on certain terms and conditions. There is no whisper in the
letter about the commissioning of the plant of (GMS8.
Reliance was, however, pléceﬁ by the learngd counsel ¢ the

second paragraph of the letter which is as follows :
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"1 was very impressed with the layout and the
facilities available at your sanitaryware unit
for the production of high quality sanitaryware."”

I regret, I am unable to accept the contention of the
learned counsel that the seﬁond paragraph quoted above
indicaotes that the plant was.commissioned. it is true that
GMB's desire and aspiration was that high quality
sanitaryware would be produced in the fucpory and with that
object in view, it was proceeding occording;ya A -mere look
at the photograph of the plant would impress anybody, but it
has nothing to do as to the commissioning of the planfiwhich
is-a fact to be established by evidence, I, therefore, hold

on the basis of the evidence available to me that the plant

was commissioned in(éagust 19;;?‘&/

About the posting of g . senior téchnician, a few

words more my be stated. Mr. U. Sarkar was a Senior

Technician of Neycer. GMB was insisting on Neycer for the
posting of Mr. Sarkar, an expert technician for general
supervision until the optimum prbduction was achieved,

Indeed, Mr. Sarkar was sent to Balasore, but he felt that it

would not be of such use in posting a man for a long time at

a stretch, instead, he suggested to send some suitable
person for some period as and when needed. This wés stated
by Mr. Jalan in his letter doted 14th December 1988,
éxt.6/29 (Vol, G-~1)} addressed to Mr. Kale of Neycer. Mr.
Raghaban has placed strond reliance pn this letter and it is his

submission that Neycer complied with the agreement and also
ces/52
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P the request of GMB by sending Mr. Sarkaer, an expert
technician. T shall deal with his Contention presently, but
befor that it may be pointed out that in the fourtt
paragraph of the - said letter, EXt.G/24 (Vol.6-1), it was

requested by Mr, Jalan to cgﬁsider sending Mr. Sarkar once

@ man of senior level for longer period ut GMB's factory
would be reduced and, at the same time, GMB would be getting

full help to achieve the target. It may be recorded that

this request of Mr. Jalan was not complied with,

Now I may refer to the ev1dence of Mr, Jclén for
dealing with the contention of Mr. Raghaban Us noted above.
In his ¢ross-examination, Mr., Jalan expiained that senior
level person was required as g captain to coordinate gll the

departments and bring the production upto the optimum level.

’ Such a senior level person would have control over all the
departments and who could put everything in order and then
achieve optimum level of production. As per the ogreement
the senior level person was required right from the pilot
Plant which GMB started in  July/August becquse the
production process was to start then, When confronted by

Mr. Raghaban with the fifth paragruph (wrongly stated to be

fourth paragraph in Q.763) of the said letter wherein Mr,
Jalan requested Mr, Kale to consider sending Mr, Sarkaer once

in 15 days for at least three months, Mr. Jalan stated that

it had to be read in the context of the whole letter, for it

was written in the third paragraph that Mr, Sarkar felt that

...754
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“ ¥t would not be of much use in posting a man for o long time

at a stretch, and that the said request was made basing on

the said opinion as because he (Mr. Jalen) was a lay man.
Further, Mr. Jalan stated that he learnt and which Mr.
Sarkar confirmed that Neycer did not have any such person
with them and so his suggestion was definitely with the ideo

- since there was nobody to help GMB (Qs. 759 to 763}).

- = It follows from the aforesaid evidence of ‘Mr. Jalan

that as Neycer had no senior level person to be deputed at
Balasore for a long time at a stretch till optimum
production was achieved as provided in .the ugreemenf, Mr.
Sufkar had to give that opinion accordingly. it is the
evidence of Hr. Jalan, inter alia, that he had been tellilng
abut the need right from August 1988 to depute a person of

that level as because the working was going on warfooting,

all people of GMB were lbitering, there was no work,
v machineries had started arriving, procesé work had not
started and GMB had been incurring huge amount by way of
interest on such o huge loan (Of764). ' No eviden '» was
placed before me controverting the above sfctements of Mr,

Jalan. Thus by not posting any senior level technician for

a long period at a stretch till achievement of optimum

production on the plea that it was not hecessary, the whole
project failed to the severe loss and prejudice of GMB. (It

may be that Mr. Sarkar ‘subsequently gave up his service

under Neycer and joined GMB as a full time employee. But

R

“ that will not wipe out any breach that may have been

ce./55
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. committed by it of its duties and obligations under the
agreement. Moreover, Mr. Sarkar accepted employment under
GMB at o very late stage on 1st January 1990 as per the
Balance Sheet of GMB, Ext.N/94 (vol.N-2) when the project of
GMB had almost failed. Indeed, it is not disputed that the
entire pr;;;ct has gone to waste. So by the employment of
Mr. Sarkar, GMB was not benefitted. It is submitted by Mr.
Raghaban that as Mr. Sarkar continued to be associated with

. GMB from July/August 1989, GMB did not require any other

supervisor and that is the reason why GMB rejected Mr.

Jagannath Rao. I am unable to accept this contention. It
may be that Mr. Sarkar was associated with GMB ~“from
July/August 1989, but he‘wus ﬁot a full time émployee; he
was a mere consultant. GMB. has assigned reuégns for its
refusal to accept Mr. Jagannath Rao. First, he did not

belong to Neycer and second, he miserably failed in two

similaor establishments, as has already been stoted before.
Lf Neycer could easily post Mr. Sarkar at Balasore continuously

for a long time at a stretch till the achievement of optimum

production, but it failed and neglected to do so. There is,
therefore, no merit in the contention of the learned counsel

for Neycer-

It has been already decided by me that the dispute

relating to the use of the logo is very much within the
scope of this arbitration proceeding. Paragraph 15 of the
Collaboration Agreement inter alia provides that the

collaborators also agree to license GMB to use the legend

) vee56
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“GMB~-Le NEYCER"™ to cover further periods with mutual
consultations on the same terms and conditions as applicable
now, and GMB agree to pay the collaborators royalty at the
rate of 2% on the net sales value realised by GMB on the
products manufactured by GMB during the .period of the
agreement. The expression 'net sales value' means the ex-

factory value less normal trade discount given to the

traders by GMB and exclusive of all Government duties and
taxes. It follows from paragraph 16 that the agreement
relating to the licence of the legend shall be for five

years to be reckoned from the date of actual commercial

production.

-~

It is urged by Mr. Raghﬁbon that under paragraph 15
of the agreement Neycer agreed to grant a licence to GMB,
but no licence was granted and so GMB had'no‘right o use
the brand name. By the agreement as recorded in paragraph
15, Neycer agreed to *{icence GMB', the terms and conditions
and the duration of such licence were specified and nothing
more remained to be done, There 1is no provision for the
execution of any document for'the grant of such a licence.
Apart from that it is provided "In cosideration of the said

licence to employ the said legend, GMB hereby agree to pay

the collaborators royalty at the rate of 2% of the net sales

value seesersee?” The expression "In consideration of the
sqid licence to employ the said legend, " in my view,
unmistakably points to the grant of the licence in

presenti by the said agreement as contained din

ces /57
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Paragraph 15. If the licence was yet to be granted, in that
case, the expression would have been "In consideration of
the agreement to grant the licence" and not "In
consideration of the soid licence". The latter expression
supports the view that the grant of the licence was in
presenti. The intention of the parties was quite clear that
GMB would be entitled to use the legend from. the date of the
commercial production. Accordingly, disagreeing with the
- contention of Mr. Roghaban, I hold that GMB was entitled to

use the legend-.

During his cross examination, in answer to 0,925 it
was asserted by Mr. Jalan that Neycer had granted a licence

to use the legend GMB~NEYCER on the broducts of GMB.

Thereafter, when he was asked whether according to !'im, no
further act was required from Neycer's end entitling GMB to
. use the legend, Mr. Jalan answered that according to the
agreement the consultonts agreed for its legend 'GMB-Neycer'

and they gave samples of the legend and the type of legend

to be used (Q.926). In answer to Q.%927 Mr. Jalan averred
that further grant of licence was not necessary. Mr.

Jalan's answer to Q.926 that Neycer gave samples and the

type of the legend, does not appear to have been challenged,

for it could not be challenged because it is.borne out by

the letter dated 23rd/24th March 1987 of Mr. Mehra,
President of Neycer, Sanitariware Division, ExttG/85 (Vol.G~
* IV}, and also because Mr, Jalan produced the samples aond the

types of the legend before the lerned Arbitrators. The said
' ' ... /58
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letter Ext.G/85 (Vol.G-1V) supporting the fact of giving
samples and the types of the legend by Neycer to GMB
establishes that the licence 'was granted by the agreement as
contained in Paragraph 15, and that no further act was

necessary for the same.

In this connection, another fact came out in course

of the cross examination of Mr, Jalan that Mr. Kale and
Mr. Venkateswar Rao had no objection to the use of sterling

for making the brand name still more popular (Qs. 9?38 and

939). This fact also Supports the view that the lzcence to

use the logo was granted by paragraph 15 of the agreement,

-

Another aspect of the agreement as  embodied in

paragraph 15 of the agreement regarding licence for the

legend is that although it finds place in the collaboration

agreement, it is completely outs;de it. The collaboration
dgreement comes to an end after the commercial production.

The agreement for the licence for the brand name or legend
Mm—"*&—_

as  provided in paragraph 15 of the ‘agreement or the
agreement to help GMB in organising the marketing and sales

deportment and further advice in sales promotion occurring

in paragraph 16 are both for a period of five years to be
reckoned from the date of the actual commercial production.
Thus both the agreements undar paragraphs 15 and 16 were to
commence after the collaboration agreement. In my view,
these two agreements are independent of the collaboration
agreement or at leagst, they are severable. Therefore;

Neycer cannot refuse to aqct in accordance with the

ve s /5D
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agreements in poragraphs'lédand l?mon the pleo of disputes
and differences arising between the porties regarding the
collaboration agreement upto the trial production, that is,
the commissioning of the plant. Paragraphs 15 and 16 could
be the subject motter of separate agreements and, in that

case, the collaboation agreement would not have been

affected in the least.

Next, it has been strenuously urged by Mr. Raghaban
that the right to use thg logo has been expressly given up
by GMB and, accordingly, GMB is‘precluded from loyfng any
claim on the basis of its alleged right to use thé logo.
The learned counsel places reliance on GMB's letter dated
6th October 1989, Ext.G/68 (Vol.G-1). It mgy be recalled
that Mr. Venkateswara Rao, Managing Director of Neycer, in
the last paragrapl of his letter dated 7th September 1989,

Ext.G/65 (Vol.G-1), to Mr. Jalan abruptly stated, inter
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alia, thaot GMB was not entitled to use the brand name in

view of numerous breaches made by it and obstuction coused
in the implementation of the contract. Mr. Jalan in his
reply dated 11th September 1989, Ext.G/66 (Vol.G-1)
requested Mr., Venkateswara Rao to let him know what
‘breaches of contract had becn done by GMB, whereds, it was
averred that Neycer had done so may which in fact he avoided
to mention in order to accommodate Neyce; and to keep good
relations as much as possible. Neycer did not point out any
breach alleged to have been committed by GMB, but in its

letter dated 19th September 1989, Ext.G/¢7 (Vol.G-1) called
-11/60
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upgn GMB to desist from using "NEYCER" gs well as pictoral
representation which constituted a part of Neycer's mark or
any similar mark or device on GMB's product for marketing
the same, In reply, GMB by its letter dated 6th October,

1989, Ext.G/68 (Vol.G-1) expressed surprise that despite its

repeatedly asking Neycer as to what breach of agreement had

been done by GMB, Neycer had not been able to mention even

one. Thereafter, it was stated as follows

"Your suggestion of not using your brand name
again shows that how You want to deviate from
your agreement and put us in more problems

but, in view of keeping pleasant relation from.
our side as far gs possible, we will henceforth
not put your brand name on our ware, This will
create a lot of hurdles for us but we want to

minimise the areq of confusion, complications.
Regarding other pictorial representations on
stationery we will yse it until our new

stationery qre printed, and whatever wares have

been manufactured so. fgr (which are not very
much in quantity), we will sel] them with
your brand nome unless You want to stop

sending the same to market, in which case the

amount of the same will be borne hy you,"

By Ext.G/66 (Vol.G-1), a substantial portion of
which has been quoted above, I do not think GMB had given up
its claim to use the logo. It may by that in view of
keeping pleasant relation, GMB did not want to use the brand
name. So if for the purpose of avoiding unpleasantness, GMB-

Stopped using the logo, it would be too much to say that it

<61
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had given up the right and is not entitled to claim damages
on that account. It was not a voluntary act on the part
of GM8, but Neycer forbade it to use the brand name. Nor is
GﬁB estopped from claiming damages, for N;;cer had not

changed its position to its detrlment On any representation

of GMB.

In the last paragrcph of Mr. Jalan's letter,

Ext.G/68 (Vol.G- 1), it was stated "Now the matter boils down

to our claim for overrun amount only T It is
submitted by Mr, Raghaban that by this statement GMS has
‘waived its claim for preventing GMB from using Neycer's name
in the logo. I am unable to accept this cogtention of the -
learned counsel. The letter should be read as d whole. 1In
the previous paragraph it was inter aliag averred that by
suggesting not to use the the brand name, Neycer wanted to
deviate from the agreement. So GMB was complaining breach

o of agreement by Neycer. Apart from that, in the letter

dated 24th October 1989, Ext.G/72 (Vol.G-?), GMB expressly -
reserved its right to claim all damages and compensations
from Neycer for desisting GMB from using the brand. name. It
has been already held by me that this reservation was for

the arbitration proceeding., It was pointed out in Ext.G/72

(Vol.,G- T) that Neycer had not cancelled the licence. In the
context of the facts stated above, I am unable to accept the
contention of the learned counsel for Neycer that GMB had

waived its clclm relating to the brand name or logo.

- 000/62
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Now I may consider the c¢laim made by GMB for

damages, the particulars of which are contained in Schedules

A' B" C; D' E Gnd F°

SCHEDULE-"A"*

Schedule A contoins the particulars of damages for
delay in commissioning the factory as mentioned in paragraph
20 of the Statemené of Claim. GMB had to incur idle ond
infructuous exprenses because of the ~ delay in the
commissioning of the plant due to the neglect and failure of
Neycer in performing its obligaotions under the,contraqf‘és
discussed hereinabove. According to the eévidence of. Mr.
Jalan in cross-examination, if the expenditures as specified.
in Schedule A had been incurred after the commissioning of
tﬁe factory, then the same could go to the production
account, that is, after the commercial prdduction whatever
expéhditure was made, that wéuld go to the normal account;
wh;rgqs these expenditures had gone to the project
ov;rrunning account (Q.963). According to GMB, there was
delay of eleven months in commissioning the plant and the

R
expenditures as enumerated under Schedule A are for eleven

-
=

months. But it has been found by me that the delay was for
seven months, that is, from February 1989 to August 1989
and, consequently, GMB is entitled to reclise the
expenditures incurred by it upto and including August 1989
as damages from Neycer. The correctness of the amounts
spent against different items have not been challenged

before me, The total amount cloimed under Schedule A for

ceeb3
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the delay of eleven months is Rs.61.52 Locs.ond, therefore,
for seven months it would be Rs.39,14,910/-. So GMB 1is
entitled to realise from Neycer a sum of Rs+39, 14,910/~
(Rupees thirty nine lacs fourteen thousand nine hundred and

%en) only as damages for the delay of seven months in

commissioning the plant, that is, from February 1989 to

August 1989 towards its claim under Schedule A. :

SCHEDULE-°"B*

In paragraph 21 of the Claim Petition, it has been
inter alia alleged by GMB that Neycer was bound and obliged
to™ provide GMB the advance and the development in the
knowhow and technology for a term of five y;ﬁrs, and that
Neycer having failed to provide the knowhow, facilities and
expertise, GMB was compelled to ond would incur costs,
charges and expenses and would consequently suffer loss and
damages in a sum of Rs.15.66 lacs, the particulars of which

have been given under Schedule B.

It is pointed out by Mr. Raghaben that GMB had not
incurred any such cost amounting to Rs.15.66 lacs, as
alleged, that the expenditures as shown under Schedule B are
all anticipated expenditures, and that there is no evidence .
that any such expenditures have been incurred by GMB.- There

is considerable force in the contention of Mr. Raghaban.

Mr. Jalan also did not seriously press the claim for damages
under Schedule B, In the circumstonces, the claim under

Schedule B for the sum of Rs.15,66 locs as damages for

ooul/64
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Research and Technology Development Expenditure is

disallowed-

SCHEDULE *C*

Under this Schedule GMB has c¢laimed damages for
preventing it from using the brand name. "GMB~NEYCER", 1In my
view, Neycer has illegally and without any just and’

reasonable cause prevented GMB from using the said brand

name. It is the case of GMB that by desisting it from using
the brand name, Neycer has deprived GMB from the benefit of

goodwill, credibility and brand image of "Neycer' whichuhos

been built over o period of 25 years and having regard to
and in the face of highly competitive mafket,iit would take
at least five years to creat GMB's own brand image and
achieve breakthrough in the market at an average minimum
expenditure, inter alia by way of advertisement. There
cdnnot be any doubt about‘ GMB's case as pleaded under
‘¢” Schedule C, The minimﬁm expenditure haos been stated to be
Rs«70 lacs per annum and for fivé years it would be

Rs+350 lacs. In support of its claim for Rs.350 lacs at the

rate of Rs.70 lacs per annum, GMB has placed .strong reliance

-~
[

on the ‘estimate dated 3rd April 1990 prepared by Sista's

Private Limited, Ext.G/99 (Vol.6-3), page 313, wherein it

has been stated, inter alia, that "We feel it would take g
lot of advertising money spent over ot least five years to
get the kind of satisfactory brand image that you require."
It is further stated that ‘“products such as you are

i launching néed an advertising backing of at least 40 to 70

|n0/65
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lacs of rupees in each of 5 years, in order to build a
favourable brand image nationally.™ Indeed, on the basis of
the said opinion GMB has claimed damages of Rs.350 Lacs for
the deprivation of the use of the brand name, being the
expenditure that would be incurred for advertisement through
television, newspaper; etc. If it could use the brand name

of Neycér it would not have to spend the said amount.

It is the contention of GMB that in order to.
establish the brand image of GMB and earn the desired profit
as per the project report, it has to spend the said amount
of Rs.70 lacs every year.. I have gone through the estiaate
as prepared by %iita's Private Limited, Ext.§/99 (Vol.G-3).
I do not find any re;;;;h;:;h;;-::;;;; the same. However,

the estimate is Rs.60 lacs or Rs.,70 laes per year. So as

per the estimate Rs+60 lacs is the minimum amount required

‘to be spent every year. In my view, however, Rs«50 lacs per
.annum would be quite sufficient, for the purpose of GMB's
braoand name. Thus GMB has to spend a total sum of Rs.250
tlacs (Rs:50 lacs x 5) for five .years. At this stage, it may
be pointed out that under pa:cgraph'IS of the collaboration
agreement GMB has to poay to Neycer a royalty of 2% on the
sales value to be realised by GMB on the products
maaufactured by GMB during the period of the agreement., The

expression 'net sales value' as defined in the said

paragraph 15, means the ex-factory value less normal trade
discount given to the traders by GMB an' exclusive of all

Government duties ond taxes. But GMB's factory is closéd

and, consequently, there is no production and no sale and,

004/66
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therefore, the question of calculation of 2% on the sales
value to be realised by GMB does not arise till GMB starts
production. But I feel that Neycer should not be deprived
of its royalty as provided in paragraph 15. In my view, the
difficulty may be ohviated if, for the present purpose, the
yearwise “Ex-Factory Sales Reolisation" for five years as
given in thé project report, Ext.G/IIIA, 1is taken into
consideration. On the basis of the yearuisebex~fcctory sales
realisation as per theproject report, the total amount of

sales realisation for five years comes to Rs.2,587.36 lacs,

and after deducting therefrom a discount of 10 per cent, the
Het sales value will be R§.2,328.63 lacs. Neycgf- is
entitled to the royalty of Rs.46.57 lacs being 2% of the
said net sales value. Therefore, under Sched;le C, CMB will

be entitled to Rs.203.43 lacs (Rs.250 lacs minus Rs.46.57

lacs).

SCHEDULE=-"D"

= In paragraph 23 of the claim petition it has been,

A
5

inter alia, «alleged by GMB that in terms of the
collaboration agreement Neycer was bound and obliged to
organise marketing policy, scle; promotion and policy and
set-up marketing department and recruit sales personnel,
build dealers network, effect advertisement and publicity
for the sﬁid products to be manufactured at the said factory
of the claimant and to build up the imoge and goodwill
thereof for a period of five yecrs from the date of actual

commercial production thefeof, which  Neycer failed,

oo e b7
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neglected and refused to do. There can be no doubt that
Neycer did not perform its obligations as laid down in
paragraph 16 of the agreement regarding organising the
marketing, sales department etc. as pleaded in paragraph 23
of the claim petition and, accordingly, GMB has: claimed
damages as specified under Schedule D which coﬁsisfs of
three Items « (a), (b) and (c). Schedule D has been
amended. So far as item (a) is concerned, it remains the
same; Item ({(b) "has been amended, the original claim of
Rs.184.43 lacs on account of discount of sales- has been
reduced to Rs.16,33,101/~ unq Ttem {(¢) relating to a claim
for Rs.92,28,270/- on account of loss due to low?ring of
prices of GMB's product vis-~a-vis Neycer's hés been |

-

incorporated by amendment.

My. Jolan in his examination-in-chief has given an
explanation for the reduction of the claim under Item (b).
It is stated by him that wheﬁ the claim was submitted it was
thought that GMB would be able to give o discount of 10% but
subsequently it was giving a discouﬁt of 4% on ex-factory
sales which also became considerably less than ghat was
initially estimated (Q.394). In answer to (.400 a detailed

explanation has been given by Mr. Jalan.

It is, however, submitted by Mr. Roghaban that in
order ‘to avail of the provision of paragraph 16 of the
agreement, there must be mutugl trust and confidence between
the parties, and as such confidence had been snapped, the

question of Neycer's advice in marketing 1nd sales promotion

ees/68
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do not arise. It has already been held by me that both the
agreements under paragraphs 15 and 16 of the collaboration
agreement are independent of the Collaboration agreement or,
at ieast, they are severagble and, therefore, Neycer cannot
refuse to act in accordance with the said agreements under
paragraphs 15 and 16 on the pleg of disputes and differences
arising between the parties regarding the collaboration
égreement upto the trigl production, that is, the
commissioning of the plant. After considering the facts and
circumstances of the case and the evidence on record, I hold
thq; it wos Neycer which did not perform its obligqtibns
under the collaboration agreement- without any reasoﬁcble
Justification for the same It is the evidence of Mr, Jalan

and also apparent from the correspondence between the

parties that after the new management took over charge of

Neycer, it foiled and neglected to dischofge its obligations

under the contract, So, if confidence had been snapped

between the parties as submitted by the learned counsel, it

was Neycer and Neycer alone was responsible for the same.

It is next contended by Mr. Raghaban that Neycer

offered marketing assistance by deputing one Pradeep Kakar

by its letters, Ext.G/40 (vol.G6~1) and Ext.G/92(vol.G-1),
but such assistance was refused, Now I may consider the
evidence of Mr. Jalan. In answer to 0.918 in cross f}
examination Mr. Jalan said "I hagve given my notes that I wags |

expecting to get the support, help and advice on marketing

from Neycer's officers and staff. He (Pradeep Kakar) was

e /69
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only a person from advertising company which I made clear
v and probably lnformed and pointed out to show tg them how
seriously the matter wgs being taken up which was of utmost
importance, ™ Again, in answer to Q.92 and Q.922 it was
inter’ alia stated by Mr. Jalan how seriously the
collaboration agreement wags being taken up after the change
of management and that Neycer was purposely delaying in-

fulfilling the collaboratlon -agreement, . The learned

Arbitrators asked him why did he reject rather refuse to

&

take advice of Neycer's marketing adviser and the reply of
Mr. Jalen was that he (Pradeep Kakar) was an outsider and a

person from an advertising company (Q.923),

-~

As against the evidence of Mr, Jalan, ‘reliance has

Ebeen placed by the learned counsel for Neycer on the
‘evidence in examination-in-chief of Mr, Kale who was the
Mcnaging Director of Neycer from September 1988 to March

11989, It is the evidence of Mr. Kale that Mr, Kakar had

M prepared a scheme of Spcrtek taking over the marketing of
Neycer. He came to know that Mr. .Kakar is g Ph.D degree

holder from an American University and q visiting professor

in management schools 1nclud1ng the Wharton School. He was

@ visiting professor of ITM and a chief executive of Duncan

Tea Company and also g Director of Lintas (Qs. 154 and 155),

"It may be that according to Mr. Kole, Mr. Kakar is a
qualified person, but it is not his evidence that Mr. Kakar

. is a marketing expert. Mr, Kale has not said what was the

. ?'z:.q' lO./?O
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. Subject of Mr. Kakar in hig Ph.D. Course, It is apparent

i from his evidence that he yqs not the marketing adviser of

In the Prospectus of GMB, Ex.N/6 (voerﬁ2)} Ppgé 76
(79), i+ has been, inter alia, stated thgt Mr, Joién has
vast knowledge of the market for civil construgtion Products
in the Eastern Region, Relying op this Statement, ¢ ;g
submitfed by Mr, Raghaban that j¢ shows that Mr. Jalan being
a mqueting Person coylyg sﬁeck to Mr, Kakar regarding
ﬁarketing and sgleg Promotion gng was not Justified in

refusing to take his advice, 7T am afraid, 71 am unable to

that regaord, There js therefore, No merit in the contention

of the learned Counsel,

Mr, Mehrah the Prgsident of. Neycer, in his letter

dated 14th February 1987, Ext.6/3 (Vo;.G—I), addressed to
| .00/7]-
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IFCI inter alia stated "We have been under eonsidorable
pressure from our dealers to substontially 'increose our
production to meet and cater to the requirement of the
dealers from ql] over India.  We had felt that insteqq of

éubstanticlly increasing the capacity of our own factory, it

will be desirable to help in the establishment of 4 new

factory in Eastern India to meet some of the demands

existing and increasing all the time for oup product."” In
llis evidence in examination~in-chief Mr. Jalan stated with

reference to the said letter Ext. G/3 (Vol.G-1) that GMB

would be the extension of Neycer and the factory would be

set up in Eastern Indig and it {(product of GMB) woﬁld e

easily sold through the dealer network of Neycer (Q.145),

It is urged by Mr. Raghaban that the expression "to

help GMB in organising the marketing and sales deportment

and further render advice in sgles promotion seee..argg

proQided in paragraph 14 of tbe cbllaborqtion agreement,
does not meon.introduction of GMB to the dealers of Neycer,
@s stated by Mr. Jalan in his evidence-in-chief (Q.145), nor
has it been pleaded in the claim petition. So far ags the
pleading is concerned, it is +the evidence of Mr. Jalan in

€ross examination that it is implied (Q.904).

The expression in paragraph 16 of the collaboration
agreement "“to help GMB  in organising marketing and sqles

deportment tereees” is wide in its application, Neycer
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intention and understanding between the parties as appearing

from the said letter, Ext.G/3 (Vol. G~){

Ext.G/28 (Vol.G~1) page 86 is q record éf the
minutes of the meeting between the parties held on 3rd and
S5th December 1988 recording the commitments of Ne ":er to
perform its certain obligations under the agreement. On
page 88, at the end. of. tbé minutes, it is recorded as

follows

"It was agreed that another round of discussions

will take place on

a}) The use of Brand name,

-

b) Advice on marketing arrangements, and

¢) Equity participation."

Relying on clause (b), it is submitted by Mr. Raghaban that
Neycer was only to advise GMB on marketing. There can be no
doubt that Neycer was also Zo advise on marketing and, at
ithe same time, in organising marketing, it was to introduce
CMB to its (Neycer's) dealers. In wvain, did the learned
counsel attempt to derive support from clause (b) to his

contention that Neycer was only to advise GMB.

Apart from the letter Ex.G/3 (Vol., G-1) which has

been discussed above, it may be pointed out that in an
earlier letter dated 12th February 1987, Ext.G/82 (Vol.G-1)
page 32 (34), Mr. Jalan informed the IFCI that GMB's

collaborator Neycer would assist GMB "in marketing of the

product and place ot our disposal their entire distributioh

ves /73
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set up for marketing of the product on all India basis.”

The argument of Mr. Raghaban 1is supplemented by his

learned junior Mr. R. A. Murari. Mr. Murari submits that

the said statement of Mr. Jalan in the said letter Fxt.G/B2

(Vol.G~1) does not find place in the collaboration
agreement. A similar contention advanced by Mr. Raghaban has
already been considered by me and I am of the view that

there is no substance in it.

It is pointed out by Mr. Murari that in the
unamended Schedule D, estimated loss on account of discount

on sales has been stated to be Rs.184.43 lacs, but ‘in the

amended Schedule ‘D the actual loss alleged to have been

ineurred on account of discount on sales iQ stated to be
Rs.16.33 lacs. I+ is submitted by Mr. Murari that in the
amended Schedule D, GMB has introduced new claims on the
bgsis of average sales realisation for three years (1990 to

1992-93). Counsel submits that the loss has been computed

on a comparison of sales reglisation of Neycer with that of

?GMB, which is a completely new item. This contention of the

learned counsel is q}sconceived. On a reference to
paragraph 23 of the claim petition it appéors that loss has

ot been computed on such comparison, but GMB was compelled

. Jlto lower its prices than those of Neycer regording the same

quality of goods and thereby suffered loss.

Ext.G/4 (Vol,G-l) is a letter dated 10th April 1987

-

of Neycer to IFCI. It appears from this letter that the
vea /74
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gurrent average realisation of Neycer from the sanxturyware
manufactured by it was around Rs. 10,500/« per ton,
Ext.G/111A (separate Vol.) shows that Rs.9,185/- was the
sales realisation of GMB as against Neycer's Rs, 10,500/~ per
ton. It is, however, admitted by Mr. Jalan in cross
examination that GMB's expectation from Sales realisation

was : lst year~ Rs.9,185/~ per ton, 2nd year-Rs.9,521/- per

ton, 3rd year-Rs.?9,521/- per ton, 4th year- Rs 9,690/« per
ton and 5th year Rs.9,857/< per ton. (Qs. 1175 and 1176).
Accordingly, it is submltted by Mr, Murar1 “that no loss wos
""" suffered by GMB on account of sales reolisatlon,. Prima
facie it appears to be so. But Mr. Jalan in answer to

Q.1192 in cross-examination has given an explanation. His

explanation is that although GMB had the same sales

realisation as in the project report, such expected sales

realisation was on the basis of certain expenditure and as
the expenditure had exceeded as estimated in the project
report,  the sales realisation should have been
proportionately more and, cccordingly, in view of the sales
realisation, GMB had suffered loss. This explanation which
has been elicted from Mr. Jalan in cross exomination is
quite reasonable and does not appear to have been challenged

“by any suggestion, The explanation is accepted. No other

point of objection to Schedule D has been urged by the
}learned counsel for Neycer and, accordingly, GMB's claim for

Rs+123.61 lacs under Schedule D is allowed.

;‘f - . a-n/75
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CMB is that it would haye otherwise eqfned a profit_ of
Rs.396.94 lacs gqs mentioned in Schedule E, but for the

failuyre, neglect and breach of contract by Neycer, In

Schedule E it is stated intep alia that the loss of profit

which GMB coulg have edarned, 'had everytﬁing gone normal’,

is construed as projected pfofit which is calculated jp the
J project/feaéibility report. It jg submitted by Mr., Murari,
learned " Counsel for Neycer that GMB's Bdlance__Sheet,
Ext.N/74 (Vol.N-1), Page 3524 (356) shows that evérything
had not gone normal gs contemplated in thp‘project report
and 56, GMB is not entitled to the profit.as pPer project
report, Ext.N/74 (Vpl.N-T) is the An-ugl Report for the
year 1990-91, 1, the Dirgctors‘ Report under the heading

'Operationgl Review & Financiqgl Results' ¢ is stated inter

sk ifﬁr stiff Competition at the market place occuring due to
:higher production capacities for sanitariware in  the
iorgcnised Sector vis-g-vjs demand coupled with political and
economic turmoj] witnessed by the country duriné the last

one and a-hglf year, It is, however, not the Directors®

Reﬂort that due to the circumstances mentioned above, there
was loss_of profit. As pleaded in Paragraph 24 of the claim
petition, the loss of profit was dye to failure, neglect gnd
breach of contract by Neycer, I do not think that the said
statement in the Directors: Report has any bearing on thé

- question of loss of profit, eei /76
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GMB became a sick industry. In order to prove that
Neycer was not responsible for the sickness of GMB, Mr.
Murari has relied upon aq report of BIFR, Ext.N/32 (Yellow

“-'w_-_‘"-—**”'-'——-_._—-—-%__«__y_h_"_ i -

File) wherein the Board had found that the sickness of GMB
was mainly due to lack of proper infrastructure leudlng to
disruption of raw materials, low labour productxvxty and
adverse climatic condition, but it was not the finding of

the Board that the sickness of GMB was due to Neycer's

= fault. It is submitted by the 1learned counsel that

everything had not_gohe normal and, accordingly, GMB is not
entitled to the profits as per the project reporti"“The
expression 'had everything gone normal' means Thﬁt if the
collaboration agreement had been ihplementédxby Neycer in
letter and in spirit, then GMB would have earned the profits
as mentioned in Schedule E, GMB "is ciciming domages for

loss of profit on account of failure, neglect and breaches

of contract as pleaded inl paragraph 24 of the <claim

ﬁﬁw betition. The findings of the Board are not sacrosanct.
- W_

Neycer has not examined anybody of the Board in support of

the said flndxngs so that GMB_could have got gn oppartuynity

to ¢ross examine him. Even assumlng that the findings are

correct, the same might be the result of Neycer"s neglect

and failure to _perform its obligations under the
_ e AES OO0l 2o Jnger i

co%laboration agreement, The Board was not making any

investigotion against Neycer, nor had it any authority to

do. So it is futile to argue that as the Boeord had not

found that the sickness of GMB was due to the fault of

. Neycer, GMB is not ent;tléd to the profits as per the
ves /77




Page 139 of 205

f‘ | \S5?

s 77 s

preject report. I do not find any merit in this contention.

It is pointed out by Mr. Murari that the project
rep;rt was prepared on the basis of the installed capacity
of the plant being 6000 tons per annum and the cost was
a;:essed to bhe Rs.800 lacs. But in fhe prospectus N/6
(Vol.N-2) page 79, GMB proposed to manufacture 7000tons per
annum and the cost had gone upto Rs.916 lacs (page 80).
Again in the Balance Sheet for the year 1989-90, N/94
(Vol.N-2) page 116 (143), installed capacity had gone upto
8000 tons and the cost to Rs.10.54 crores {page 137). 1If is
contended by the learned counsel thoé with the intréése of
the installed capacity, the cost oalso increased and,
'therefore, the profit must be less and GMB-ié‘nof entitled
to cleim profit as per the project report. This point has
not been pleaded nor was it put to Mr. Jalan in his cross
examination. Moreover, there is no substance in the point.;
It may be that as the installed capacity was increased, the
cost also increased. .In_sgfte of that, GMB suffered loss
and could not even earn the profit as .per the project

report. 5o GMB has claimed damages for the loss of profit

as .per the project report on the basis of the installed

capacity of 6000 tons per annum and the cost of Rs.800 lacs,

I do not find anything wrong in it. The contention of the

learned counsel is untenable and is, accordingly, rejected.

Lastly, it is submitted by the learned counsel of

Neycer that if GMB is put on the normal condition after
compensating it for the breaches of Neycer, it cannot again

--0-/78
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claim damages on account of loss of project which would
dﬁplicate the claim. This contention is misconceived.
There are two aspects of the claim for do&cgqs, namely (1)
cost and (2) profit. So when both cost and brofit are paid
to o party claiming damages, he is put to -the normal
condition, but not otherwise. Under Schedule £, GMB is
cfbiming damages for loss of profit due to neglect and

failure of Neycer to perform its obligotions wunder the

agreement. In order to put GMB to the normagl condition,

this claim has to be conceded to. ‘The contention,

therefore, fails.

The correctness of the accounts under Schedule E has
not been challenged, for they cannot be, as they are on the
- basis of the project report. Accordingly, claim for damages

under Schedule E being Rs.346.45 lacs is allowed in full.

SCHEDULE *F°

In paragraph 25 of the claim petition, the ;ase.of
GMB is, inter alia, that Neycer well knew at the time the
collaboration agreement wos entered into und at all materigl
times that GMB  obtained term’' loan and financial

accommodation from the financial institutions dnd that it

would have to pay interest theroefor, oand that if it
performed the obligations under the said agreement, GM8
would Have been able to not only repay fhe interest to the
financial institutions in due and proper time without
incurring any liability to pay the penal interest, compognd

ces /79
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W interest and damages but also would have been able to repay
the substantiai part ﬁf the principal sum within due and
proﬁar time thereby reducing the burden of interest. In
Schedule F, thé total amount of interest for five years from
8th December 1989. to 31st March 1994 (including normal

interest and final compound interest) is Rs.593.78 lacs.

In respect of Schedule F, the case of GMB is that
due to the failure of Neycer to perform its obligation under

the agreement, GMB not only could not earn any profit, but

suffered loss. As a result, the interest on the huge sum of
money which GMB had borrowed from the financial instifhtions
went on mounting and, accordingly, by amendmeﬂF of.the claim
petition it incorporated therein interests including normal
Eanq compound interests upto 1993-94 as allowed by the
iearned Arbitrators for the time being sﬁbject to objection
by Neycer at the hearing. It is wrong to say that no part
! of the claim can relate to delay beyond 8th December 1989 as
submitted by Mr. Raghaban for Neycer. 1In my view, in order
to compensate GMB for the loss suffered by it and to put it
to the same condition, had everything gone .normal, would be
to pay the amount of interest by wuy.of damages as claimed

by it. I am unable to accept the contention of Mr. Raghaban

that GMB would be placed in the same position only if

damages -on other heads are allowed and not interests as

claimed under Schedule F. If everything had gone normal,

then GMB would have earned profit and pay off the principal

amount of loan together with interest thereon: GMB has been

-u-/BO
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W made to suffer damage by way of payment of interest and it

cannot be prevented from recovering the amount of interest

as- damages .

It is urged by the learned counsel for Neycer that
the claim for interest as damages as per Schedule F is not a
part of the reference and is beyond the scope of the las:

letter of GMB to Neycer, Ext.6/72 (Vol.G-1). I have already

dealt with the point elsewhere hereinbefore. At the risk of
repetition, I may refer to the decisions of petrolsea's case
(Supra) ond Juggilal's case (supra)., . I huQa.also exprossed
the view that in the absence of reference of ‘Sbecific
disputes by the parties which is the case Hefq, the disputes
or claims must appear either from documents or from the
claim petition before the arbitrator enters on the

reference. Paragraph 25 of the claim petition read with

Schedule F satisfied this test. I may also refer to the

i letter Ext. G/72 (Vol.G-1). In the last but two paragraphs

of the said letter it has been stated that "Due to several
breaches of the collaboration agreement committed by you, we

have sustained huge monetary losses and are still sustaining

-
(=3

losses and, as such, there has arisen dispute in ‘terms of

‘arbitration clause contaired in the collaboration agreement
‘and, therefore, we have dlreody appointed Mr. 0.P.
Jhunjhunwala, Solicitor & Advocate, of 9 014 Post Office
Street, Calcutta-700001, s our nominee arbitrator, to
. decide the disputes and differences.”" It is apparent from

the statement that huge monetary losses sustained and still

.o /81
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being sustained by OGMB due to several breaches of the
collaboration agr?ement committed by Neycer is the subject
matter of dispute. Therefore, damages claimed by GMB as per
Schedule F being the losses suffered by it as a result of
the breaches of the collaboration agreement committed by

Neycer come squarely within dispute or disputes referred to

arbitration. This contention of the learned counsel fails.

It is next submitted by the learned counsel that the

' ¢laim for damages under Schedule . F is bad for remoteness. I

am unable to accept this contention. In my view it is not

only not remote but very much linked up with and is the

 direct result of the breaches committed by Neycer in the

implementation of the c¢ollaboration agreemanf° I am also
not impressed by the contention that the claim has been made
on certain assumptions, e.g. if there had been proper
performance, GMB would have earned profit etc. etc., I do
not find any logic behind the contention. The claim for
damages has been founded on stark reaclities, namely loss of
profit due to the neglect and failure of Neycer in
performing its obligations. Becau#e of the loss of profit,

GMB has suffered damage and, accordingly, it has claimed the

“amount of interests charged on the huge loan borrowed by it

from the financial institutions. Therefore, there is no

question of assumption., Both the contentions are untenable

and are overruled.

Another contention of Mr. Raghaban in respect of the

ces/82
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claim under Schedule F is that the cloim for interest is
inconsistent with the other claims for damages inasmuch as
if Fhe damages on other heads are allowed,. GMB would be
placed in the same position to which it would have been if.

everything had gone normal, and so the question of payment

of interest cannot arise. Attractive though the contention
is, I regret, I am unable to accept the same, The
contention is based on an erroneous assumption, If

everything had gone normal, OMB would have been in the

position to regularly pay the interest as it fell due and
?there would have been no scdpe for the .accumulation of”such
¢ huge amount of interest as specified in Schedule F. - Apart
from that, GMB could even pay off the pringipal amount of
loan. So without payment of-the amount of inferest claoimed
a# damages under Schedulé F; GMB cannot be put to the same
position to which it would havé been had everything gone

normal,

.;.“""’,‘ =

There cannot be any dispute that Neycer was greptly
interested to see that GMB was gra&ted the loan from the
financial institutions. The letter dated l4th February 1987
of Mr. Mehrd, the then President of Neycer before the change

of management, Ext.G/3 (Vol.G-1) to IFCI speaks volumes

about the bright prospect of the project. The only object
of writing the said letter was to persuade IFCI to grant the
loan as applied for by GMB. Therefore, it connot be denied

that Neycer was very much aware of the loan incurred by GMB

for the purpose of the project and the interest it was to

. : ee/83
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pay on the loan amount, and that if the project would fail,
14 GMB would not be able to pay off the loan amount and would
be saddled with the heavy liability to pay a huge amount of

interest including penal interest.

The facts "stated above clearly come within the
purview of Section 73 of the Contract Act, which inter alig

provides as follows :

“When e contract has been broken, the party who
suffered by such breach is entitled to receive
from the party who has broken the contract,
compensation for any loss or damage caused to
him thereby, which naturally arose in the usugl
course of thing from such breach, or which the
parties knew, when they made the contract, to be
likely to result from the breach of it.

Such compensation is not to be given for any
remote and indirect loss or damoge sustained

by reason of the breach,"

e, In the instant case, as has been stated before, both
parties including Neycer well knew that if - the project
failed, Neycer would be liable for puyment of huge amount of

interest including penal inte;est. So all the ingredients

af Section 73 are satisfied and, therefore, Neycer is liable

to pay the amount of interest under Schedule F claimed as

damages.,

In this connection, it will be profitable to refer

tb illustration (1) under Section 73 which is a3 follows

000/84
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“A, a builder, contracts to erect and finish a
house by the 1st of January, in order that B may
give possession of it at that time to C, to whom
B has contracted to let it. A is informed of the
contract between B and C. A builds the house

so badly that, before the first of January, it
falls down and has to be rebuilt by B8, who, in
consequence, loses the rent which he was to have

received from C, and is obligjed to make compensation -

to C for the breach of his contract. A must make
compensation to B for the cost of rebuilding the
house, for the rent lost, and for the cumpensation

made to C."

In the insta&t case ‘also, Neycer who has fuiled'oﬁd
neglected to perform its obligations under thé contract,
must not only pay the damages as specified under Schedules
A, C, D and E but also under Schedule F as it was well
within its knowledge before the exeéutioﬁ of the
collaboration agreement thot GMB would be liable to pay to
the financial institutions huge amount of interest including
pegal interest. After giving my best consideration to this
contention of the learned counsel for Neycer, I do not think
theré is any merit in it, ‘'The contention is, accordingly,
ré&ec%ed. ' | .

The last contention in respect of Schedule F as
advanced by the learned Counsel is that as the BIFR has

relicved GMB from the payment of liquidoted damages of

Rs.136.79 lacs, Neycer is no longer liable for the same.

«es/85
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The contention of the learned counsel is of substance. As
GMB is not longer liable to pay the said 'sum of Rs.136.79
lacs as liquidated damages, it cannot claim the said sum
from Neycer. Accordingly, the total amount of claim under
Schedule F should be reduced by Rs+136:79 lacs and.upon such
reduction it comes to (Rs.593.78 - 136.79) Rs.456.99 lacs.
Therefore, the claim made under Schedule F is allowed to the

extent of Rs.454.99 lacs.

No other point has been argued by either party?{“Nb
claim has been put forward or pressed on behalf of Neycer

-

against GMB.

It may be stated that both parties have filed their
respective written notes of argument before me. I have

myself taken down elaborate and exhaustive notes of

arguments which were read out to the learned counsel of the

parties as and when they were taken down.

I express my sincere fhankslchd gratefulness to Mr.
Réghoban and his learned Junior Mr, R.A. Murari, both
learned counsel for Neycer, and Mr. Jhumjhunwala, learned
couﬁsal for GMB for the cssistance rendered by them to me in

tHe hatter.

After considering the facts and circumstances of the
case and the evidence on record, both oral and documentary,

and=ofter hearing the learned counsel of both parties I make -

- ves/B6
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the following

AWARD

éngGHBmiswgntitled to realise from Neycer a totql sum
of 'éé-lé,l9fégi?76%~ (Rupees Twelve crore nineteen lacs,
sixty %UBMYﬂgusugﬁwhﬂne hundred and ten) only in respect of
its claim for damages as per Schedules A, B, C, D, E and F

as follows :

SCHEDULE "A' = Rs.  39,14,910/- Bhay sl fvordlas

SCHEDULE 'B* - Rs. NIL Teehmalo ol pgrmdation .
— SCHEDULE 'C' . Rs. 2,03,43,000/- ‘Ornasdh mamnns
SCHEDULE 'D* - Rs. 1:23,61,000/-  wels prentdig xuﬁzzzlth"1
SCHEDULE 'E' - Rs. 3,46,45,000/- o o Bapin
{ SCHEDULE 'F* - Rs. 4,56,99,000/- ek o et TR

Total Rs-11%§9,62{910/-
(Rupees @aleven crores sixty nine lacs sixty two’thousand

nine hundred ten only)

T ™
The said sum of ﬁéill,69,62,910/~ sho%} be paid by

e

et 2o

fleycer to GMB within two monthgm??35“¥ﬁzwﬂote of this Awaord,
failing which, the said amount shall bear interest at the

rate of 15% (fifteen per cent) per annum till realisation-

=

I sign this Award on this the 23?#— day of the month

of June 1999,
/

g&%,'( MURARI MOHON DUTT )
' UMPIRE
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ANNExuee - 1

BOARD !gg JANDUSTRIAL AND FINANCIAL RECONSTRUCTION

i
an;_ﬁg;vﬁﬁéﬁz in re : M/s., GMB Ceremics Limited (GMBCL) .
. BENCH 111 | GMbeL 28 |
" DRAFT REHABILITATION SCHEME
| Gﬁﬂirtgfa&écs Ltd. fGMBCL) made & reference(under Section ;
16(1; cf the .Sickiinduﬁtri$1 Companies (Special Provisions) Act,
1985, LoA the"ﬁué;d .fnC Jufy, 1982, GHBCL's case came up for % 3

consideration before the Bench al the Hearing held on the 5th
Jdanuary 1993, uhgn GHBCLlwaé declared a "Sick Industrial Company"
williia the mcdu1ng of “Sectian  3(1) (o) of the Act. The Bench
gppointed IFCI as the Uperat1n9 Agency {(0A), under Section ]7(3) of :
ihe Act,- to_,gxamﬁke the viability, and preparg a scheme for -
revival/rehabilitation of. the company. IFCI formulated a draft
€m§ ; rehabilitation scheme * on the bagis of the propoesal submnitted by A

CGMBCL, in association with an NRI Co-promoter, Shri R. Chamaria.

ot P S S

o R L

f fi' the hearing held on  the 3rd January, 1994, in view of the
promoters declining to bring in the requisile interest free funds

annd seeking more reliefs, the Bench cbserved that GMBCL did not

descrve {e1iefs/ﬁoncessians beyend RB1T parﬁmeters and decided td
¢ jesue s show cause notice for winding up. GMBCL submitted a
'propoaa1 in February, 1994 based on R8I parameters. At the “Joint
meel ing he]d-ﬁﬂ the77ph.Aprﬁ]. 1994, to discuss the viabilitly study
of the company's-‘pfopo§a1, the coﬁsensus was that the package of

T

reliefs anod LOHLEbS}OHb as indicated in GMBCL's proposal, Tight‘be

%, , agrecd, subject to the terma and conditions stipulated in GMBCL's
' propoesal  as also . the promoters agreeing .U?%hq,ln the entire :
!' : -. ) ﬁ\& ::\; :
funds within a period of six months of an%tlon‘of fh%eme by * BIFR ;
3 pv r
and Lhe NRI furnishing undertaking for ﬁ%u d10p05d1 of.ihis proposed ?
- FAE g I
share holding.. \\g e L

W |
AL O
\ RAE
\.‘ e < 4“;‘;
"'.\'~ L@ T" b ,-:/.;

4t  the hearing held on Y1l Apeid, lU?ﬂ"”ﬂhL Bench directed

Lhe, company . to furnish LAuditors’ Certificate in regard to

ulitization of  Rg.71 lacs already received from AGIO  group of Z




“:;ndian Bank .

‘the State Govt would not be dgreeable to waive ground rent payable

HIFCY /08 (o Carry out wodificalions in the 04 Feport in the 1light of

Page 15.0 of 20?
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Companies, 'uhiain" a  firp Commitment Fram Shrj Chamaria for
induction of Re.148 lacs, cenler into agreement with NR] Co-promoter

for financial partiqipation in the z;haba]ntnt&nn‘ schene and

depogit Rx.30 . lacs in ﬁ "No Liaen luLecht—buar1n9 Account"™  with i

The company  has furnished g copy  of certificate from -
Auditors legardlng utilisation of funds received from AGILO group of
conpanies, Shri  Chamarig had subsequent}y;advﬁsed that he has

nomingted /s, Asia Assets g Developuments Inc., {aaD) Singapore,

for holding equily of. GMBCL and Lhat AAD would be dgreeable tg
induct Rs,148 tacs in thé fory of equity/unsecured loan., GHBCL has
since obtained Rﬁl's perm=b=1on for accepting interest-free advance
of Rs.30. chs_ from AAD, subject to certain conditions. RBI  has
sou@hi'certain documenﬁs from EMBCL to consider 9ranting app?ova]

under FERA, for.1ssue of shares Lo AAD. GMBCL since entered inte a

1698{ dgreement With AAD as ﬁer the drart velted Ly the Qa,

At the'heérihg held on 28/09/94, Indian Bank confirmed.ihat

AAD has deposited "Rs.30 tace in no-lijen dccount. At the above

hearing, Lhe reprerentat1ve of State Govt of Orissa subuitted that

PR,

Lo I0COL, as  was envisaged in the 0A report.  The Bench directed

e proeceedings  of  ghe hearing., The o4 ltas wince submitted its

Bedified  report, Based on this, we have Prepared the following

draft scheme for the rehabilitation of GMBLLmW”“?

it Y e 2 LT A St e AT TR P s s s

v

BACKGROUND " |

' W
GHGBCL, incorporated on 26GLh Maugg:  promoted by

?hri-R.ﬁ. Ja?an. in the.bssiaLed seclor ;itﬁ‘* ive support  frou %;-

' /
fndu:trial Promotion and Investment Corporalivn of Grissa Limiteﬁ%
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(IP[CGL)‘ and teﬁhnical~cum"financia] co]]aboration of Neyvel

Y

Ceranics and Refracfories Limited (NEYCER). for the manufactyre ¢

sanitarywarg with an installeq Capacity of 8000 tpa, at villag;

Scmnathpur D1bLF\Lt Batasore (Urlnba), darn TAT Category, Centrall

dec?ared dederd darea,

i I The "cost.of the project Was originaliy estimated at ﬁs.Qlf
f . y lacs, which WdS proposed to be financed from sources as unpder : -
- ' I (Rs.in Tacs) ‘r
\l E 'Share c&ditéi_{ Qf
I Promoter5:  ‘ :
‘ RA Jalan g Associatey t11.00
- NEYCER 18.00
' IPICOL v 36.00
_ - Publig ' 137.00
g s : . T 302.00
' i T Tern Loans .
- Ibe1 o 236.00
- IFCT ' 236,00
: ICIC} 117.00
. R 589,00
' 916.00

Thq_ public issue of Rs.,137 lacs Was underwritten by  the

RS RN Fie D T R

Inetitutions to . the extent of Rg, 100 1acg aic equity of Rs.63,60

lace wag devolved, ?3 f
The Project was Compleled at a cgut of Rs.1100 tacs, The 1+ ;
Overrun. of stléd lacs was financed By way of edditional term loans :_ E

Cfron institutidns_(RS.}lO‘Jacs), equity contribution frop Promoters

(R=.40,50 ]acs) ﬁd IPICaL (Rs.7.50 ]@Bbl and sub-ordinated

i interest free Unsecured logn From prumo[ers

(’R:,zs 00 1dcs) GHBCL

i cCommence -commercia] OReralion g Decenber, 19&9,; 45 against

Febiruary, 1889 &g originally envisaged:w-ﬁt Lthe time of fanction of

edditiona) assistance for averrun, 1hg eraymenL of ‘originajl Fupeg

: o :}’
doansy d99regat ing Re. 589 1acs Was derbrredmnbvfﬁﬂne year, and

Frescheduled tg be payabie from 15/710/91, . o
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o

v
The - horking of GMBCL had not been caLx'factury due to low J
capacity ,utifi;atinn ‘and it had been incurring cash losses since V
'commehcement; bf‘qperations. In view of recurring cash lesses, the :b
S ST %

company’ had been‘¢omm5iting'defau1ts in the paymnent of instalments

: of Privcipal and fayment of interest.

In July, 1990, GHMBCL approached the Institutions for grant
of reliefs by way of deferment of interest and reschedulement of
N Toans. The f1nanc1a1 forecatts supporting the cohpany's proposal

were found to_'be* unrealistic and GMBCL was advised to submit g

workable proposal for revival, which was not forthcoming, 1In view

of Lhe unsatisfactory state of affairs and iﬁdifferent/unresponsive
att:tude of the promoters, the Institutions recalled their locans in

July, 1997,

agreed in March, 1993 for payment of a parl of the overdues in easy |

Cinstalments of Rs.50,000/- pb.m. Ffor $ix months which thave been

The plant of GMBCL was closed on 2%Lh OLLObgL¢m13~4de@mmigm
labour prob1em° arl dusLonnect:oﬁ of eleclric power as the dugs of .ﬂ
w.DFTt?SMET::Tf%Mﬁ?ECtF§C1ty Board (0sep) had not been __paid, | %
! Sub»equ;htly, the gompany negotr:t;d with OSEB for reduction in the ; ﬁ
i Fower load from 715 KVA to 490 Xva s a result of which, aininum %
; consumptlion 'charé?s_'were reduced to Re.20,000/- p.n. as against f %
iﬁg. Eﬁs.80.000/~ p.u. besides s av1ng in G]GLtr1CIty duly. OSEB Further | %
“ | b
i L
|
|
!

since paijd byrDctober; 1993. The balance overdues are proposed teo

lre paid  under the Present rehabilitalion sche ewe, over a period of

three years without carrying  dinteresl, {n monthly  instalments

commerncing frop April, 1994, Az 4 result, 0SER had reconnected the

Power in  March, 1993, GHBCL also entered into an agreemsant Ffor

fMive years w.e.f, March, 1993, with the labour, inter alja j

sbipulating improved productivity terms and Lhe plant was reopened
/

o the 1lth August, 1993, =0
/
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- The aperations . of GMBCL have been below break-even level \ i
! _ - B habha .

& [right from the °~ beginning mainly due to Tack of —proper ;
f'_ = ' e )
~infrastructure Yeading. to disruption in ava17 ETTdLy of raw o
: s RO - o 5 o

. FR-ca " - ' . L. . .
: cmaterial  and despatch'of finished goods, low Wabour productivity ;
r "_-..- ‘ .'-‘.-- * “ b ;
i ! coupled with strained industrial relations, adverse - climatic i
e * T s 7 = e D
conditions - affecting mwould and greenware drywng. aritl high rate of
S —— A —E
rejections  in the castings, av a resull of whiuh it ncurred
cJW€THU§E?"'aa§ﬁ““W6§EES and failed to meet ite obligations to the 1
Inwtitutions, . _The plant, which way closed s1n«e 26th October, E
1991, has  been restarted in Auuusl, 1993, As  per the aud1Led %
o W“MMWM%J
results 7 as’ om  the 3lst March, 19973, iLs accunutated
Tosses/miscellaneous "expenses of Rs.808.31 lacs had eroded the ‘
) centire paid up capital and free reserves ggoregating Rs.446,67 1acsE f{
resulting in negative net worth of Rs.361.64 lacs. _ Fﬁ
. o 5.
P THE_SCHEWE - - . o i
ol o S Bi
The scheme’ énvisaées {1} capital expenditure for carﬁying
i
cut essential  repairs/unaintenance/overhauling of plant and
machinery,..pub]icity expenses apart from payment ic bressing
creditors 'and provision for additional marein money for working
capital. (i1) Long term agreement with workers for a five vyear
‘ : ' period and  (1i3) induction of co-promoter capable of bhringing’
additional equity‘funﬁs.
! (1) Capital Expenditure :- L
£ ' ' A
f provision of Re.23.60 Yacs has bLeen made towards carrying
; out essenlial repairs/maintenance/overhauling in order to bring the
machines back to normal working conditiaon, The details thereof are
glvan below -0 &
s
i H
| )
E ¥ /’-’,’
r PR -t
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o (Rsg lacs) !
~Cleaning, Woaden Racks, Wooden Denches, Ceiling Fans .
Plastie Drums § Funnels fic. 5.00 CN
“Generator Spares Circuit Breaker, Voltage oo
Stabiliser Otpher Electrical Spares Ftc, . 10.00 »
“Kiln Parts ' : 3.00 L
. —Modification_ln The S1ip Houce Pumping,
Glazing Boath Ftc, ~ 1.15 i
“Modification In G1, Slip 0.45
; -Sparesg For Blunger Ball ¥il1e
; Vibrating Milis 0.65
“Unlcading Systew of Glaze 0.25 ;
e : “Making of Chanbers Near Spray Buothsg ;
: of 6laze Section o ' ' ‘ o
hdministratiqn.& Others Sectiony : 3.10
' 23.60
(i) LonQ3Term:Agreement with Workere - f
; - ‘ ‘
' o
fﬁé } ' The Management hasg entered jnto 4 Meworandum of Sett]ement 
| CMOSI en 170h Maren, 1993, whien i. valid for a period of fiye -
. R s ' 3
“ywears, -The. MOS had been registered with the Assistant LaboUr;

i Commissioner, Balasore and Covers areas of productivity~]inked

%ncentives, penalty  for non-ful Filment of normws  of production,

dpart fronm treatment of closyre period (past and Future) as  'no |

‘

f _ Wage paripd' (except ip Case  of fault with the managehent in

Froviding raw materialsy,

——rra g .

.

(113) Induc¥ion of NRY promoeter ;-

ﬁ o Shri R:Ag‘ Jalan, Managing Dircclor of GUBCL  has entered
into a_Mumorahduﬁ_ of Undergtanding (MOU) with Shri R. Chamaria, a

Singapore 'basedjNRI on 21/06/93, subsequent]y Shri Jalan entered

e g Te§a1 _agreement'with M/is.  fAsia fAssets g Developments Inc,

the group tdﬁpény of Shri Chamaria, asg Per draft vetted by IFCI,

COST OF SCHEME AND MEANS OF FINANCE :

¢ —e—t L

, The reduir@menL of fiunds Cowarde GMECL's Schepe has  been
‘ . , e
] j ”éstimdied at- Rs,74.59 Yakhs, a¢ per details given below :;quﬂ
!
P
| .




4

(Re. in lacs)

1995 1996 Total
.[Capjﬁal_ﬁxpendﬁture fér Reéairs and %%2&6--"T—ﬂ: ————————— %%té&

'jﬂyerhquling gf-P]ahL'and'Nachﬁnery , ' s
dpubTicity expenses: 15.00 - 15.00
'Sunary‘Credjﬁorgi | 10.00 - 10.00

additiona)l Mafggguﬁéﬁéy"foF

Working Capital Réqyiﬁement 0.00 15,49 1.8.49
Payment of Ground Rent | 7.50 0.00 7.50
' L oo Tielas | 7a.ss

Means of Finance

The abaove requirement of'funds iz to be met entirely

induction of interest free funds by AAD.

-
"~

SCHEME OF 1MPLEMENTATION

The Capital expenditure prograame v proposed to

implementead durihg 1994-95. he against Re.148 Tacs proposed to

" inducted by-thé NRI acsociate, Rs.20 Yacs 15

inducted in the form of advance,

into equity during the year 1984-95.

o - .

RELIEFS AND CONCESSIONS
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,?y y

by

be

‘be .
reported to have been.

which would need to he converted

R ANSTITUTIONS (IFCI]IDBI/ICECT)

{13 To wioive the penal interest and liquidated damages charged 1in
the account upto 315t March, 1994, -

(11) To fund the overdue interest accruing upto 3lst March, 1991

: . carrvying interest © 13.5% DA, w.e,f 1/4/1994 and
repayable in 18 quarterly instalments commencing from the
third quarter of 1995-96.

{113y To reschedule rFepaymenl of axlstipﬂﬁﬁﬁﬁm loans at documentl
rates <o as te  be repaid in 434 quarterly instaluents
comunencing from the third quarter of 199%-96,

B INOTAN BANK .

{1 To walve penal  dnterest charged,in Lhe account upto 3lst
March, 1994, gt g | | |

’ /’ o T ..‘.l
v /

"

ai

e e e Lt e LT
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"Q

ﬁ& (13) To segregate® the irregularity in the bank borrowing as on
©31/03/94 ‘into core portion and interest portion. To convert
core portion Anto WETL carrying interest of 14% -p.a. and

. repayable in 34 quarterly instalments cowmencing from the

T third quarter 0f 19985-96. Interest portion to be converted
N to FITL.repayable in'18 quarterly instalments commencing from
Sl the third quarter of 1995-96, carrying interest @ 9% p.a.

(i11) To  sanctivn - feed based working capital facilities carrying
concessiorial rate of interest @ 13.8%%  p.a. (excluding b
interest tax) for 2 period of 7 years, Lo be restored to the il
normal rate of interest thereafter,

c. STATE GOVERNMENT OF ORISSA

(i) Ta.waive electricity duty charged in account upto 31st MKarch,
1994,

(1i1) To exempt' the unil frow payment of electricity duty for a
period of fﬁyg years commencing from April, 1994.

g (191) To waive wminimun . demand charges during the perijod 'of : :
h : disconnection of power.

Aivy To accept;b#ﬁrdues'of-e]ectric power over a period of three
swyears without interest in monthly inctalments starting fronm .
S oApril, 1994, 0 ‘

(v) . To allow. the company to avail of exenption from payment of
Sales Tax during next seven_ vyears from 1994-95, '
: R T . Y2 , : ,
(vi) To  exempt -~ the "company from power cuts during the
rehabilitation period.

b, CENTRAL_GOVERNMENT = | | !

({f To exéhék?GMBCi FrOm‘the provisions of Section 41(1) and 438
: of the Income Tax Act, 1961. (xwﬁﬁbJ’)

e PROMOTERS/ASSOL[ATES :
Ay To ihduct jhténest free funds of the order of Rs.,1%54.59 lacs ﬁ
éwﬁ ‘ “{Rs,74.%59 -lacs for cosi of the scheme andgd Rs.B80 Tacs to meet - ﬁ
s cash deficit 4n 1994-95), k1

F. WORKERS

‘(i) To adhere to the Long Térm Agreement =wigned with GMBCL.

SACRIFICES

The reliefs/concessions as envisaged above would entail the ;
following sacrifices by Institutions/Banks/State Govt of Clri<_-:'sza:/-:{,¢_r_k :
. i
‘ ]
1
e '
£
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o)

(Rs lacs) ' ;
cltems oo y - Instns Banks St. Govf Total
‘ L of Orissa :
'Wd1ver of PI/LD : 44,54% Z2.54 -
Fund., of Intt-Ins 65.38 - -
Fund,  of Tntt-Bk - - 15,09 77 -
Redn of Intt cc . - 15.98° -
. WCTL (Bank) - 1.55 - ;
Sales tax ex.tion . - - 142.497 142, 97 S
Wdtvel‘ of Elec. dut - - 25.00 25.00 §
, o e e e e e e ————— ﬁi
109.93 35,16  167.97 313,06 !
Cost of the scheme ) 74.59
Sacrifices . . , 313-06
337, 65 - _
o Total Pfcmotéfs' Cantribution 154.59 |
< ‘ : % Promoters Contrﬁbution 39.88%
B ,vrnalLrTv
i)
The' projections of profitability, cash flow, Balance
i ’ o dre euc1o°ed ds Annexure | Pl and IV respectively.

acsumptlons under1y1n9 the same are gliven in Annexure V,

As per . the projections, with the total promoter

contribution at Re.1%4.59 lacs, Lhe average DSCR would yurk out

1.37 dverf a rehabilitation period of 10 years. The nét worth”
Texpected to turn posilive | in Lhe "sixth year 1899-2000 arf

acqumuﬁﬁtgd 10§ses‘wou1d be wiped off in Lhe eighth year 2001-0G2.

o

GENERAL TERMS AND CONDITIONS

~ The fp}TQwiﬁg‘cqnditluhs shall form a parl of the scheme ;-

‘1.',_.uGM&CL‘sha1l ensure lhat Lhe prouwcters bring in interest fri
coso e csubordinated unsecured loans of the order of Rs.154.59 la

z. —uGMBCLWSha11hconstitute a Management Commitiee, including t°
representatives  of Tmstitutions/Bank/BIFR which shall e
more frequently than the Board and review the operatic
more closely. ; ' :

3. . .GMBCL . shall appa%nt a FlndHLu Comt|0]1er/8etretary, besidg'
satisfying tLhe isbitulions/Bank in regard Lot he overs.
Jexecutive ‘sel-up  in technical, financial, commercial &
‘other areas. Le '
. ‘ e
' ’ \.'\.. 0 f:" \\
N o ;
' I ) N %



Page 158 0f205

\N f

GMBCL  shall  appoint - an independent firm «of Chartered - ;

Accountants. ras: Concurrent Auditors wilth the prior approva)

and to the satisfaction of the Institutions/Bank who shali i

i moritor the duplementation of the schewme, having direct [

5 - réporting relationship with the Tnstitutions/Bank,.as per
b L e eper]fnr terms of . referwnce to be JTald down by . IFCI. '

-u;ﬁthgff;The_ ex1%11n9 promoter shal] enter into a suitable agreement
Lol with the 'NRT co-promoter, for induction of requisite funds
I K 1he Sdt1sfant1on nf IFC!.

& K _ .
. GMBLL 5hal1 comp1ete a11 the formalities that R8I wmight
A ¢t1pu1dte,- fdr dbta1n1ng perm1ss1on for i1ssue of shares to- :
AAD . . o _ | |
', GMRCL sha11 fufnish Can Qndertakﬁng from the  promoters

agreeing to finance the deficits, if dny, in future cash
" flows in -case the financial farecasts do hot materialise to

the extent envisaged in the scheme by bringing in unsecured
“interest. free funds,

vl - The prdmotefs/NRi associates shall pledge their entire :

Sooequitty s qhareh01d1ng Wwith voting -rights, with (fC!, acting on ;

N | ©behaif of itself and the other participating 3

%L@ : Institutions/Bank, :
7. The NRI associates shall furnish non-disposal undertaking of

xﬁeir proposed shareholding in GMBCL.

{0y The fnstitutions/Bank shall have the right to convert entire
' funded interest into eguity share capital at par at any one
si more times during the rehabilitation period.

1 ! E . - ‘_-4;3-'";
L1 The Institutions shall have the right to convert Rs.40 lacs /.
. A 5

(20% of principal amount of term loans) into equity share
capital at par at any one or wore times during the
rehabi1ﬁtati6n period. : !
L2 The package of . reliefs/concessions shall be subject to
annual review and the Tnstitutions/Bank shall have the right
ta step~up the rate of interest(s)/right to re-~compensate
themselves for . the sacrifices/accelerate the repayment,
should the prafitability, cash flow and other circumstances :
| of GMBCL so'warrant; based on such annual review.

- 13 GHBCL shall  submit half yearly progress reports to the

“Institutions/Bank/BIFR duly vetted by the Concurrent
Auditors, within two months of close of the half year.

(K.D. Saksena) - - : ‘ (Mahfooz Ahmed) (R.Rdamta) f
Member- : Member CHAIRMAN _ ;
R A
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GM B CERAMICSLTD

Standal one Balance Sheet for period 01/04/2011 to 31/03/2012

[400100] Disclosur e of general information about company
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Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Name of company GM B CERAMICSLTD
Corporate identity number L 269330R1982PL C001049

Permanent account number of entity

AABCG1557C

Address of registered office of company

RAJGANGPUR,
SUNDERGARH,,Sundergarh-770017,INDIA

Type of industry I%gugr?;'e reial and

Date of board meeting when final accounts were approved 27/06/2012

Period covered by financial statements 12 (Text required here)
Date of start of reporting period 01/04/2011 01/04/2010
Date of end of reporting period 31/03/2012 31/03/2011
Nature of report standal one consolidated Standalone

Content of report Balance Sheet

Description of presentation currency INR

Level of rounding used in financial statements Actual

Type of cash flow statement Indirect Method

SRN of form 66 P92029123

Date from which register of members remained closed 21/09/2012

Date till which register of members remained closed 29/09/2012

[400400] Disclosures - Directorsreport

Details of directorssigning board report [Table]

(1)

Unless otherwise specified, all monetary valuesarein INR

Directorssigning board report [Axis] M-1
01/04/2011
to
31/03/2012
Details of signatories of board report [Abstract]
Details of directors signing board report [Lineltems]
Name of director signing board report [Abstract]
First name of director RAMAVTAR
Last name of director JALAN
Designation of director Managing director
Director identification number of director 00358232
Date of signing board report 27/06/2012
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Unless otherwise specified, all monetary valuesarein INR

01/04/2011
to
31/03/2012
Disclosurein board of directors report explanatory [ TextBlock] -[I-Sz)gtl::llaw] information @
Details regarding energy conservation NA
Details regarding foreign exchange earnings and outgo NA

During the year ended
under review none of the
employees of the company

; i : has received
Particulars of employees as per provisions of section 217 remuneration in excess
of limit specified in

Section 217(2A) of the
Companies Act, 1956.

Disclosures in director?s responsibility statement -[rsz)étt;ﬁl)w] information  (2)
Director's comments on qualification(s), reservation(s) or adverse Textual information (3)
remark(s) of auditors as per board's report [See below]

Textual information (1)

Disclosurein board of directorsreport explanatory [Text Block]
GMB CERAMICSLIMITED Directors Report to the Members, Y our Directors present the 29th Annual Report and Audited financial statements
of the Company for the year ended 31st March, 2012. Review As reported briefly in the last Annual Report, the company arrived at an One Time
Settlement (OTS) jointly with all its secured creditors and accordingly repaid the OTS duesin the year under review. Consequent upon the
clearance of secured debts and filing of satisfaction of charge with Registrar of companies (ROC), the Receiver appointed by the Court was
released and the winding up proceedings were closed. The possession of the assets at Balasore have been taken. The task of clearance and
renovation of the assetsisin progress. The steps have been taken to settle all other pressing liabilities. Management is actively pursuing for
revival and/or diversification. Directors In accordance with the provisions of the Companies Act, 1956 and the Articles of Association of the
Company, Sri A. De, who retires by rotation and being eligible, offers himself for reappointment. Sri Gaurang Jalan, Sri Manav Jalan and Sri
Madhav Prasad Sureka were appointed as additional director of the Company with effect from 16.07.2012 by the Board of Directors of the
Company, they are liable to hold office till the commencement of the ensuing Annual General Meeting, a notice has been received from a
shareholder proposing their appointment with consent of the Shareholders at the Annual General Meeting. Auditor Messrs. G.K. Tulsyan &
Company, the auditors of the Company will retire at the forthcoming Annual General Meeting as the Company's auditors at remuneration to be
decided by the Board of Directors. Deposits The company has not accepted / renewed any deposits from the public during the year under review.
Disclosures The information as required under 217(1)(e) of the Companies Act, 1956, read with (Disclosure of particularsin the Report of Board
of Directors) Rules, 1988, is set out in the Annexure forming part of this report. GMB CERAMICS LIMITED Directors Responsibility Statement
Pursuant to the requirement under Section 212(2AA) of the Companies Act, 1956 with respect to Directors Responsibility Statement, it is hereby
confirmed. That in the preparation of the financial statements for the Financial Y ear ended 31st March, 2012 the applicable accounting standard
had been followed except the valuation of inventory on cost instead of valuing the same at cost or market price whichever islower. Valuation of
finished goods has been made at net realisation value in line with the Accounting Standard - 2 issued by The Institute of Chartered Accountants of
India. Your directors would like to mention that since inception your company continuously followed the uniform practice of valuation. In the
absence of adequate revenue and fund generation your company being a sick company was not in a position to set aside fund for gratuity and
other retirement benefits. As such no provision has been made towards gratuity etc. during the year. That the Directors selected such accounting
policies, applied them consistently and made judgment and estimates that were responsible and prudent so as to give atrue and fair view of the
state of affairs of the Company at the end of the Financia Y ear and of the Profit or Loss of the Company for the year under review. That the
Directors had taken proper and sufficient care for the maintenance of adequate accounting records in accordance with the provisions of the
Companies Act, 1956 for safeguarding the assets of the Company and for preventing and detecting fraud and other irregularities. That the
Directors had prepared the accounts for the financial year ended 31st March, 2012 on a going concern basis. Employees During the year ended
under review none of the employees of the company has received remuneration in excess of limit specified in Section 217(2A) of the Companies
Act, 1956. By Order of the Board (R.A. Jalan) Managing Director



Page 161 of 205

Textual information (2)

Disclosuresin director ?sresponsibility statement
Pursuant to the requirement under Section 212(2AA) of the Companies Act, 1956 with respect to Directors Responsibility Statement, it is hereby
confirmed. That in the preparation of the financial statements for the Financial Y ear ended 31st March, 2012 the applicable accounting standard
had been followed except the valuation of inventory on cost instead of valuing the same at cost or market price whichever islower. Valuation of
finished goods has been made at net realisation value in line with the Accounting Standard - 2 issued by The Institute of Chartered Accountants of
India. Your directors would like to mention that since inception your company continuously followed the uniform practice of valuation. In the
absence of adequate revenue and fund generation your company being a sick company was not in a position to set aside fund for gratuity and
other retirement benefits. As such no provision has been made towards gratuity etc. during the year. That the Directors selected such accounting
policies, applied them consistently and made judgment and estimates that were responsible and prudent so as to give atrue and fair view of the
state of affairs of the Company at the end of the Financia Y ear and of the Profit or Loss of the Company for the year under review. That the
Directors had taken proper and sufficient care for the maintenance of adequate accounting records in accordance with the provisions of the
Companies Act, 1956 for safeguarding the assets of the Company and for preventing and detecting fraud and other irregularities

Textual information (3)

Director's comments on qualification(s), reservation(s) or adverse remark(s) of auditors as per board'sreport
The information as required under 217(1)(e) of the Companies Act, 1956, read with (Disclosure of particulars in the Report of Board of Directors)
Rules, 1988, is set out in the Annexure forming part of this report.

[400200] Disclosures - Auditorsreport

Detailsregarding auditors[Table] (D
Unless otherwise specified, all monetary valuesarein INR
Auditors[Axis] M-1
01/04/2011

to
31/03/2012

Details regarding auditors [Abstract]
Details regarding auditors [Lineltems]

Category of auditor Auditors firm
Name of audit firm gg;q-panTy“'sya” &
) e DAYA KUMAR
Name of auditor signing report gENAPATI v
Firms registration number of audit firm 323246E
Membership number of auditor 058084
4, Gangadhar Babu
Address of auditors Lane, Kolkata - 700
012
Permanent account number of auditor or auditor's firm AACFG0981G
SRN of form 23B 799999999
Date of signing audit report by auditors 27/06/2012

Date of signing of balance sheet by auditors 27/06/2012
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Disclosur e of auditor's qualification(s), reservation(s) or adverseremark(s) in auditors report [Table] (D)
Unless otherwise specified, all monetary valuesarein INR

Auditor's Clause not

Auditor's qualification(s), reservation(s) or adverseremark(s) in auditors report [Axis] favourableremark applicable

[Member] [Member]

01/04/2011 01/04/2011

to to

31/03/2012 31/03/2012

Disclosure of auditor's qualification(s), reservation(s) or adverse remark(s) in
auditors report [Abstract]

Disclosure of auditor's qualification(s), reservation(s) or adverse remark(s) in
auditors report [Lineltems]

Disclosurein auditors report relating to fixed assets Textua information

(4) [See below]
Disclosure in auditors report relating to inventories Tedud information
Ep g (5) [See below]
. . " . Textual information
Disclosurein auditors report relating to loans (6) [See below]

The company does
not have any
transaction of
purchase of
inventory, fixed
assets and also for
the sale of goods and
SO no comment on
internal control is|
required to be given.

Disclosurein auditors report relating to internal control system

As informed to us,
there are no
transaction covered

Disclosure in auditors report relating to contracts and arrangements under u/s.301 of the
section 301 of companies act Companies  Act.
1956 hence|

paragraph (a) and (b)
are not applicable

Disclosure relating to presence of register for necessary transactions NA

Disclosure relating to reasonability of transactions NA

The company has
not accepted any
deposit from the
public

Disclosurein auditors report relating to deposits accepted from public

01. Since the|
company's
manufacturing
actively  remained
suspended and no|
other activity and
transaction took
place, the interna
audit could not be|
carried out during
the period under
review.

Disclosure in auditors report relating to companiesinternal audit system

01. The Centra
Government has not

prescribed the|
maintenance of cost
Disclosurein auditors report relating to maintenance of cost records records by the

company under
Section 209(1)(d) of
the Companies Act.

1956.
There are no dues
outstanding in

respect of the|
statutory  liabilities|
on account of any
dispute

Disclosurein auditors report relating to statutory dues

01. The company
has  accumulated
losses and has|
incurred cash losses|
Disclosure in auditors report relating to accumulated |osses during the
immediately
preceding financial
year and in the
current year also.
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Disclosurein auditors report relating to default in repayment of financial dues

Textual information
(7) [See below]

Disclosure in auditors report relating to loans and advances granted by way
of pledge of shares debentures and other securities

01. The company
has not granted any
loans and advances|
on the basis of
security by way of
pledge of shares,
debentures and other
securities.

Disclosurein auditors report relating to provisions under special statute

Textual information
(8) [See below]

Disclosurein auditors report relating to adequacy of records maintained by share
trading companies

As informed and
explained to us, the
company has not
made any investment
in shares and
securities

Disclosurein auditors report relating to guarantee given

01. According to the|
information and
explanations given
to us, the company
has not given any
guarantee for loans|
taken by others from
bank of financial
institutions.

Disclosurein auditors report relating to term loans used for purpose other than
for purpose they were raised

There are no|
outstanding dues to
banks and financial
institutions. The said
clause of the order is
not applicable to the|
company

Disclosurein auditors report relating to nature and amount of fund raised
for short-term has been used for long-term or vice versa

We have been
informed by the|
management that no
funds have been
raised for short term
purposes, and hence|
clause (xvii) of the
order is not
applicable

Disclosurein auditors report relating to preferential allotment of shares

01. The company
has not made any
preferential
alotment of shares|
to parties and
companies covered
in the register
maintained  under
Section 301 of the|
Companies Act.
1956.

Disclosure in auditors report relating to securities created against debentures
issued

01. The company did
not have any
outstanding
debenture during the|
year.

Disclosure in auditors report relating to purpose and end use of money raised
through public issues

01. The company
has not raised any
money through
public issue during
the year.

Disclosure in auditors report relating to any material fraud reported during period

01. Based on
information and
explanations

furnished by the|
management, which
have been relied
upon by us there|
were no frauds on or
by the company
noticed or reported

during the year.
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Unless otherwise specified, all monetary valuesarein INR

01/04/2011
to
31/03/2012
Disclosure in auditor?s report explanatory [ TextBlock] irs(iae{tggjow] information (9)
Whether companies auditors report order is applicable on company Yes
Whether auditors' report has been qualified or has any reservations or No
contains adverse remarks

Textual information (4)

Disclosurein auditorsreport relating to fixed assets
a) The company has maintained proper records showing full particulars including quantitative details and situation of Fixed Assets on the basis of
available information. b) As explained to us, the management has not made any physical verification of the fixed assets during the year. ¢) In our
opinion, the company has not disposed of substantial part of fixed assets during the year. Considering the suspension of the activity of the
company for along period when the assets were under the possession of Receiver appointed by court, we are unable to comment on the going
concern of the company.

Textua information (5)

Disclosurein auditorsreport relating to inventories
01. Asinformed to us, the factory has been under lockout since 15th November, 1997 and under the possession of the Receiver, and for this
reason no physical verification of inventories could be made during the year.

Textual information (6)

Disclosurein auditorsreport relating to loans
01. In respect of loans, secured or unsecured, granted or taken by the company to / from companies, firm or other parties covered in the register
maintained under Section 301 of the Companies Act. 1956. @) The company has not granted any loans to parties mentioned in the register
maintained u/s. 301 of the Companies Act.1956. The company has taken unsecured loans from parties mentioned in register u/s 301 & the year
end outstanding in respect of such loan was Rs. 46,72,197/-. b) According to the information and explanations given to us, the loans are interest
free. In our opinion the terms and conditions are not primafacie prejudicia to the interest of the company.

Textual information (7)

Disclosurein auditorsreport relating to default in repayment of financial dues
01. The company's duesto financial institutions & banks at the year end is NIL. The company was in default of making payment of these
outstanding. The company has entered with the lender for a one time settlement scheme to clear off the dues and the said negotiation have been
settled in the current year.

Textual information (8)

Disclosurein auditorsreport relating to provisionsunder special statute
In our opinion and according to the information and explanations given to us, the nature of activities of the company does not attract any special
statute applicable to chit fund and nidhi / mutual benefit fund / societies
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Textual information (9)

Disclosurein auditor ?sreport explanatory [Text Block]
AUDITORS REPORT To the Members of GMB Ceramics Limited. We have audited the attached Balance Sheet of Messrs. GMB Ceramics
Limited, as at 31st March, 2012, Profit and Loss statement and Cash Flow Statement for the year ended on that date annexed thereto. These
financial statements are the responsibility of the Company's Management. Our responsibility is to express an opinion on these financia statements
based on our audit. We conducted our audit in accordance with auditing standards generally accepted in India. Those Standards require that we
plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material misstatement. An audit
includes examining, on atest basis, evidence supporting the amounts and disclosures in the financial statements. An audit aso includes assessing
the accounting principles used and significant estimates made by management, as well as evaluating the overall financial statement presentation.
We believe that our audit provides areasonable basis for our opinion. Asrequired by the other Company (Auditors Report) Order 2003 issued by
the Central Government in terms of Section 227(4A) of the Companies Act, 1956, we enclose in annexure a statement on the matter specified in
paragraph 4 & 6 of the said order. Further to our comments in the annexure referred to in paragraph 1 above. We have obtained all the
information and explanations which to the best of our knowledge and belief are necessary for the purpose of our audit. Proper books of accounts
asrequired by law have been kept by the Company so far as appears from our examination of such books. The Balance Sheet, Profit & Loss
statement and Cash Flow Statement dealt with by this report are in agreement with the books of account of the Company. In our opinion the Profit
& Loss statement and Balance Sheet comply with the accounting standards referred to in sub section 3(C) of section 211 of the Companies Act,
1956 except for Accounting Standard - 2 regarding valuation of inventories, Accounting Standard 15 regarding non-provision of gratuity and
other retirement benefits. On the basis of written representations received from the directors and taken on record, by the Board of Directors, we
report that none of the directorsis disqualified as on 31st March, 2012 from being appointed as director in terms of clause (g) of Sub-section (1)
of Section 274 of the Companies Act, 1956. Contd G.K. TULSYAN & COMPANY Chartered Accountants In our opinion and to the best of our
information and according to explanations given to us the said statements subject to non-provision of depreciation, amount not ascertained and
read together with other notes thereon give atrue and fair view : in the case of the Balance Sheet of the state of affairs of the Company as at 31st.
March, 2012 and in the case of Profit & Loss statement of the Loss of the Company for the year ended on that date. In so far asit relates to the
Cash Flow Statement of the cash flows of the company for the year ended on that date. For G.K. Tulsyan & Company Chartered Accountants,
Registration No. 323246E U.K. Senapati Partner Membership N0.58084 4, Gangadhar Babu Lane, Kolkata - 700 012 Dated the 27th day of June,
2012. G.K. TULSYAN & COMPANY Chartered Accountants Annexure referred to in our report of even date. 01. In respect of its Fixed Assets:
a) The company has maintained proper records showing full particulars including quantitative details and situation of Fixed Assets on the basis of
available information. b) As explained to us, the management has not made any physical verification of the fixed assets during the year. ¢) In our
opinion, the company has not disposed of substantial part of fixed assets during the year. Considering the suspension of the activity of the
company for along period when the assets were under the possession of Receiver appointed by court, we are unable to comment on the going
concern of the company. 02. As informed to us, the factory has been under lockout since 15th November, 1997 and under the possession of the
Receiver, and for this reason no physical verification of inventories could be made during the year. 03. In respect of loans, secured or unsecured,
granted or taken by the company to / from companies, firm or other parties covered in the register maintained under Section 301 of the Companies
Act. 1956. a) The company has not granted any loans to parties mentioned in the register maintained u/s. 301 of the Companies Act.1956. The
company has taken unsecured |oans from parties mentioned in register u/s 301 & the year end outstanding in respect of such loan was Rs.
46,72,197/-. b) According to the information and explanations given to us, the loans are interest free. In our opinion the terms and conditions are
not primafacie prejudicial to the interest of the company. 04. The company does not have any transaction of purchase of inventory, fixed assets
and aso for the sale of goods and so no comment on internal control is required to be given. 05. Asinformed to us, there are no transaction
covered u/s.301 of the Companies Act. 1956 hence paragraph (&) and (b) are not applicable. 06. The company has not accepted any deposit from
the public. 07. Since the company's manufacturing actively remained suspended and no other activity and transaction took place, the internal audit
could not be carried out during the period under review. 08. The Central Government has not prescribed the maintenance of cost records by the
company under Section 209(1)(d) of the Companies Act. 1956. 09. There are no dues outstanding in respect of the statutory liabilities on account
of any dispute. Contd.. G.K. TULSYAN & COMPANY Chartered Accountants 10. The company has accumulated losses and has incurred cash
losses during the immediately preceding financial year and in the current year also. 11. The company's duesto financia institutions & banks at
the year end is NIL. The company was in default of making payment of these outstanding. The company has entered with the lender for a one
time settlement scheme to clear off the dues and the said negotiation have been settled in the current year. 12. The company has not granted any
loans and advances on the basis of security by way of pledge of shares, debentures and other securities. 13. In our opinion and according to the
information and explanations given to us, the nature of activities of the company does not attract any special statute applicable to chit fund and
nidhi / mutual benefit fund / societies. 14. Asinformed and explained to us, the company has not made any investment in shares and securities.
15. According to the information and explanations given to us, the company has not given any guarantee for loans taken by others from bank of
financial institutions. 16. There are no outstanding dues to banks and financial institutions. The said clause of the order is not applicable to the
company. 17. We have been informed by the management that no funds have been raised for short term purposes, and hence clause (xvii) of the
order is not applicable. 18. The company has not made any preferential allotment of sharesto parties and companies covered in the register
maintained under Section 301 of the Companies Act. 1956. 19. The company did not have any outstanding debenture during the year. 20. The
company has not raised any money through public issue during the year. 21. Based on information and explanations furnished by the
management, which have been relied upon by us there were no frauds on or by the company noticed or reported during the year. For G.K.
Tulsyan & Company Chartered Accountants, Registration No. 323246E U.K. Senapati Partner Membership N0.58084 4, Gangadhar Babu L ane,
Kolkata- 700 012 Dated the 27th day of June, 2012.
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Unless otherwise specified, all monetary valuesarein INR

31/03/2012 31/03/2011
Balance sheet [Abstract]
Equity and liabilities [Abstract]
Shareholders funds [Abstract]
Share capital 3,49,27,500 3,49,27,500
Reserves and surplus -2,53,01,044 -16,25,44,195
Total shareholders funds 96,26,456 -12,76,16,695
Share application money pending allotment 0 0
Non-current liabilities [Abstract]
L ong-term borrowings 5,45,47,197 12,18,00,351
Other long-term liabilities 0 0
Long-term provisions 0 0
Total non-current liabilities 5,45,47,197 12,18,00,351
Current liabilities [Abstract]
Short-term borrowings 0 97,26,472
Trade payables 0 27,64,126
Other current liabilities 88,993 6,45,25,801
Short-term provisions 1,520 1,836
Total current liabilities 90,513 7,70,18,235
Total equity and liabilities 6,42,64,166 7,12,01,891
Assets [Abstract]
Non-current assets [Abstract]
Fixed assets [Abstract]
Tangible assets 5,98,35,967 6,45,63,228|
Intangible assets 0 0
Total fixed assets 5,98,35,967 6,45,63,228
Non-current investments 0 2,000
Long-term loans and advances 0 0
Total non-current assets 5,98,35,967 6,45,65,228|
Current assets [Abstract]
Current investments 0 0
Inventories 43,09,470| 45,74,648)
Trade receivables 0 17,39,441
Cash and bank balances 79,866 58,666
Short-term loans and advances 38,863 2,63,908
Total current assets 44,28,199 66,36,663|
Total assets 6,42,64,166 7,12,01,891

[400300] Disclosures - Signatories of balance sheet

Details of directors signing balance sheet [Tabl€]

()

Unless otherwise specified, all monetary valuesarein INR

Director s signing balance sheet [Axis] M-1 M-2
01/04/2011 01/04/2011
to to
31/03/2012 31/03/2012
Details of signatories of balance sheet [Abstract]
Details of directors signing balance sheet [Abstract]
Details of directors signing balance sheet [Lineltems]
Name of director signing balance sheet [Abstract]
First name of director RAMAVTAR ARABINDA
Last name of director JALAN DE
Designation of director Managing director |Director
Director identification number of director 00358232 00028093
Date of signing of balance sheet by director 27/06/2012 27/06/2012
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[200100] Notes - Share capital

Disclosur e of classes of share capital [Table] (D
Unless otherwise specified, all monetary valuesarein INR

Classes of share capital [Axis] Shar e capital [Member] Equity shares[Member]
01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to
31/03/2012 31/03/2011 31/03/2012 31/03/2011
Disclosure of classes of share capital [Abstract]
Disclosure of classes of share capital [Lineltems]
Number of shares authorised [shares] 55,00,000 [shares] 55,00,000| [shares] 55,00,000 [shares] 55,00,000
Value of shares authorised 5,50,00,000 5,50,00,000 5,50,00,000 5,50,00,000
Number of shares issued [shares] 35,00,000 [shares] 35,00,000 [shares] 35,00,000 [shares] 35,00,000
Value of sharesissued 3,50,00,000 3,50,00,000 3,50,00,000 3,50,00,000
Number of shares subscribed and fully paid [shares] 35,00,000 [shares] 35,00,000 [shares] 35,00,000 [shares] 35,00,000
Value of shares subscribed and fully paid 3,50,00,000 3,50,00,000 3,50,00,000 3,50,00,000
Number of shares subscribed but not fully paid [shares] O [shares] O [shares] O [shares] O
Value of shares subscribed but not fully paid 0| 0 0 0
Total number of shares subscribed [shares] 35,00,000|  [shares] 35,00,000| [shares] 35,00,000( [shares] 35,00,000
Total value of shares subscribed 3,50,00,000] 3,50,00,000 3,50,00,000 3,50,00,000
Value of shares paid-up [Abstract]
Number of shares paid-up [shares] 35,00,000|  [shares] 35,00,000 [shares] 35,00,000[ [shares] 35,00,000
Value of shares called 3,50,00,000 3,50,00,000 3,50,00,000 3,50,00,000
Calls unpaid [Abstract]
Calls unpaid by others 72,500 72,500 72,500 72,500
Total calls unpaid 72,500 72,500 72,500, 72,500
Value of shares paid-up 3,49,27,500 3,49,27,500 3,49,27,500 3,49,27,500
Reconciliation of number of shares outstanding
[Abstract]
Changes in number of shares outstanding
[Abstract]
Increase in number of shares outstanding
[Abstract]
Number of sharesissued in public offering [shares] O [shares] O [shares] 0 [shares] O
'got_al aggregate number of shares issued [shares] 0 [shares] 0 [shares] 0 [shares] 0
uring period
;O;aggﬁrtﬁﬂzcrm) in number of [shares] 0 [shares] O [shares] O [shares] 0
Number of shares outstanding at end of period [shares] 35,00,000|  [shares] 35,00,000| [shares] 35,00,000 [shares] 35,00,000
Reconciliation of value of shares outstanding
[Abstract]
Changes in share capital [Abstract]
Increase in share capital during period
[Abstract]
Amount of public issue during period 0| 0 0 0
Total aggregate amount of increasein 0 0 o o
share capital during period
Total increase (decrease) in share capital 0 0 0 0
Share capital at end of period 3,49,27,500 3,49,27,500 3,49,27,500 3,49,27,500
Details of application money received for
allotment of securities and due for refund and
interest accrued thereon [Abstract]
Application money received for allotment of
securities and due for refund and interest
accrued thereon [Abstract]
Application money received for
alotment of securities and due for 0 0 0 0
refund, principal
Application money received for
alotment of securities and due for 0 0 0 0
refund, interest accrued
Total application money received for
allotment of securities and due for refund 0 0 0 0
and interest accrued thereon




Disclosur e of classes of share capital [Table]
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e

Unless otherwise specified, all monetary valuesarein INR

Classes of share capital [Axis] Equity shares 1 [Member]
01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of classes of share capital [Abstract]
Disclosure of classes of share capital [Lineltems]
Type of share EQUITY EQUITY
Number of shares authorised [shares] 55,00,000|  [shares] 55,00,000
Value of shares authorised 5,50,00,000 5,50,00,000
Number of sharesissued [shares] 35,00,000 [shares] 35,00,000
Value of sharesissued 3,50,00,000 3,50,00,000
Number of shares subscribed and fully paid [shares] 35,00,000|  [shares] 35,00,000
Value of shares subscribed and fully paid 3,50,00,000 3,50,00,000
Number of shares subscribed but not fully paid [shares] O [shares] O
Value of shares subscribed but not fully paid 0 0
Total number of shares subscribed [shares] 35,00,000(  [shares] 35,00,000
Total value of shares subscribed 3,50,00,000 3,50,00,000

Value of shares paid-up [Abstract]

Number of shares paid-up

[shares] 35,00,000

[shares] 35,00,000

Value of shares called 3,50,00,000 3,50,00,000
Calls unpaid [Abstract]
Calls unpaid by others 72,500 72,500
Total calls unpaid 72,500 72,500
Value of shares paid-up 3,49,27,500 3,49,27,500
Par value per share [INR/shares] 10 [INR/shares] 10
Details of shares not fully called [Abstract]
Amount per share called [INR/shares] 10 [INR/shares] 10
Reconciliation of number of shares outstanding [Abstract]
Changes in number of shares outstanding [Abstract]
Increase in number of shares outstanding [Abstract]
Number of sharesissued in public offering [shares] O [shares] O
Total aggregate number of sharesissued during period [shares] 0 [shares] O
Total increase (decrease) in number of shares outstanding [shares] 0 [shares] O

Number of shares outstanding at end of period

[shares] 35,00,000

[shares] 35,00,000

Reconciliation of value of shares outstanding [Abstract]

Changes in share capital [Abstract]

Increase in share capital during period [Abstract]

Amount of public issue during period 0 0
Total aggregate amount of increase in share capital during period 0 0
Total increase (decrease) in share capital 0 0
Share capital at end of period 3,49,27,500 3,49,27,500
Details of application money received for allotment of securities and due for
refund and interest accrued thereon [Abstract]
Application money received for allotment of securities and due for refund and
interest accrued thereon [Abstract]
Appl i_cation money received for alotment of securities and due for refund, 0 0
principal
Application money received for allotment of securities and due for refund,
interest accrued 0 0
Total application money received for allotment of securities and due for 0 0

refund and interest accrued thereon

Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of notes on share capital explanatory [TextBlock]

Whetht_er there are any shareholders holding more than five per cent No NoO

shares in company

Whether reduction in capital done during year No No

Whether money raised from public offering during year No No




[200200] Notes - Reserves and surplus

Statement of changesin reserves[Table]
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()

Unless otherwise specified, all monetary valuesarein INR

Components of reserves [Axis|

Reserves [Member]

Capital reserves [Member]

01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to
31/03/2012 31/03/2011 31/03/2012 31/03/2011
Statement of changes in reserves [Abstract]
Statement of changesin reserves [Lineltems]
Changes in reserves [Abstract]
Additions to reserves [Abstract]
Profit (loss) for period 5,59,80,957 -1,52,769
Other additions to reserves 0| 0 0 0
Total additions to reserves 5,59,80,957 -1,52,769 0 0
Total changesin reserves 5,59,80,957 -1,52,769 0 0
Reserves at end of period -2,53,01,044 -16,25,44,195 9,10,00,860 0
Statement of changesin reserves[Table] (2
Unless otherwise specified, all monetary valuesarein INR
Components of reserves[AXis] Other reserves [Member] Other reserves, others[Member]
01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to
31/03/2012 31/03/2011 31/03/2012 31/03/2011
Statement of changes in reserves [Abstract]
Statement of changesin reserves [Lineltems]
Changes in reserves [Abstract]
Additions to reserves [Abstract]
Other additions to reserves 0| 0 0 0
Total additions to reserves 0| 0 0 0
Total changesin reserves 0 0 0 0
Reserves at end of period 92,81,885 1,90,20,551 92,81,885 1,90,20,551

Description of nature and purpose of other
reserves/funds

- Central Investment
Subsidy - Projeci
Subsidy -
Investment

Allowance Reserve -
BIFR Relief &

Concession

- Central Investment
Subsidy - Project
Subsidy - Investment
Allowance Reserve -
BIFR Relief &
Concession

Statement of changesin reserves[Table]

NE)

Unless otherwise specified, all monetary valuesarein INR

Components of reserves[Axis] Surplus [Member]
01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Statement of changes in reserves [Abstract]
Statement of changesin reserves [Lineltems]
Changes in reserves [Abstract]
Additions to reserves [Abstract]
Profit (loss) for period 5,59,80,957 -1,52,769
Total additions to reserves 5,59,80,957 -1,52,769
Total changesin reserves 5,59,80,957 -1,52,769
Reserves at end of period -12,55,83,789 -18,15,64,746




Classification of borrowings[Table]

[200300] Notes - Borrowings
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()

Unless otherwise specified, all monetary valuesarein INR

Classification based on time period [AXis]

Long-term [Member]

Classification of borrowings [Axis]

Borrowings [Member]

Other loans and advances [M ember]

Subclassification of borrowings [Axis]

Unsecur ed borrowings [M ember]

Unsecur ed borrowings [Member]

31/03/2012 31/03/2011 31/03/2012 31/03/2011
Borrowings notes [Abstract]
Details of borrowings [Abstract]
Details of borrowings [Lineltems]
Borrowings 5,45,47,197 12,18,00,351, 5,45,47,197 12,18,00,351

Classification of borrowings[Table]

e

Unless otherwise specified, all monetary valuesarein INR

Classification based on time period [Axis] Long-term [Member] Short-term [Member]

Classification of borrowings [Axis]| QAT Ioans[:ﬂng;g;/ra]\nces NGRS Borrowings [Member]
Subclassification of borrowings [Axis] Unsecur ed borrowings [M ember] Unsecur ed borrowings [Member]
31/03/2012 31/03/2011 31/03/2012 31/03/2011

Borrowings notes [Abstract]
Details of borrowings [Abstract]
Details of borrowings [Lineltems]
Borrowings 5,45,47,197 12,18,00,351, 0 97,26,472

Classification of borrowings[Table]

NE)

Unless otherwise specified, all monetary valuesarein INR

Classification based on time period [Axis] Short-term [Member]

Classification of borrowings [Axis] Other loans and advances [Member] Oz Ioans[iﬂngnag;?nc&e, e

Subclassification of borrowings [Axis] Unsecur ed borrowings [M ember] Unsecur ed borrowings [Member]
31/03/2012 31/03/2011 31/03/2012 31/03/2011
Borrowings notes [Abstract]
Details of borrowings [Abstract]
Details of borrowings [Lineltems]
Borrowings 0 97,26,472 0 97,26,472




[201000] Notes - Tangible assets

Disclosur e of tangible assets[Table]
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()

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis]

Company total tangible assets [M ember]

Sub classes of tangible assets[Axis]

Owned and leased assets [Member]

Carrying amount accumulated depreciation and gross|
carrying amount [Axis]|

Carrying amount [Member]

Gross carrying amount
[Member]

Accumulated depreciation and

impairment [Member]

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changesin tangible assets
[Abstract]

Additions other than through
business combinations tangible
assets

Depreciation tangible assets

Disposals tangible assets
[Abstract]

Disposals tangibl e assets
through demergers

47,27,261]

47,27,261]

Total disposalstangible
assets

47,27,261]

47,27,261]

Total changesin tangible
assets

-47,27,261]

0

-47,27,261]

0

0

0

Tangible assets at end of period

5,98,35,967|

6,45,63,228,

10,05,84,208

10,53,11,469|

4,07,48,241

4,07,48,241

Disclosur e of tangible assets[Tableg]

-2

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis]

Company total tangible assets [M ember]

Sub classes of tangible assets [Axis]

Owned assets [M ember]

Carrying amount accumulated depreciation and gross|
carrying amount [Axis]

Carrying amount [Member]

Gross carrying amount
[Member]

Accumulated depreciation and

impairment [Member]

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changes in tangible assets
[Abstract]

Additions other than through
business combinations tangible
assets

Depreciation tangible assets

Disposal s tangible assets
[Abstract]

Disposals tangible assets
through demergers

47,27,261]

47,27,261]

Total disposalstangible
assets

47,27,261]

47,27,261]

Total changesin tangible
assets

-47,27,261]

0

-47,27,261]

0

0

0

Tangible assets at end of period

5,98,35,967

6,45,63,228

10,05,84,208

10,53,11,469

4,07,48,241

4,07,48,241
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Disclosur e of tangible assets[Table] .3
Unless otherwise specified, all monetary valuesarein INR
Classes of tangible assets [Axis] Land [Member]
Sub classes of tangible assets [Axis] Owned and leased assets [Member]
Carrying amount aoc_;umulated depr_eciation and gross| Carrying amount [Member] Gross carrying amount Aoct_JmuIated depreciation and
carrying amount [Axis] [Member] impairment [Member]
01/04/2011 01/04/2010 01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to to to

31/03/2012 31/03/2011 31/03/2012 31/03/2011 31/03/2012 | 31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changes in tangible assets

[Abstract]
Additions other than through
business combinations tangible 0 0 0 0
assets
Depreciation tangible assets 0 0 0 0
Total changesin tangible
sl 9 0 0 0 0 0 0
Tangible assets at end of period 20,08,882 20,08,882 20,08,882 20,08,882 0 0
Disclosur e of tangible assets[Table] (4
Unless otherwise specified, all monetary valuesarein INR
Classes of tangible assets [Axis] Land [Member]
Sub classes of tangible assets [Axis] Owned assets [M ember]
Carrying amount aoc_;umulated depr_eciation and gross| Carrying amount [Member] Gross carrying amount Aoct_JmuIated depreciation and
carrying amount [Axis] [Member] impairment [Member]
01/04/2011 01/04/2010 01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to to to

31/03/2012 31/03/2011 31/03/2012 31/03/2011 31/03/2012 | 31/03/2011

Disclosure of tangible assets [Abstract]
Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]
Changes in tangible assets
[Abstract]
Additions other than through
business combinations tangible 0 0 0 0
assets
Depreciation tangible assets 0 0| 0| 0
Total changesin tangible
sl 9 0 0 0 0 0 0
Tangible assets at end of period 20,08,882 20,08,882 20,08,882 20,08,882 0 0




Disclosur e of tangible assets[Table]
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(5

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis]

Plant and equipment [M ember]

Sub classes of tangible assets [Axis]

Owned and leased assets [Member]

Carrying amount accumulated depreciation and gr oss|
carrying amount [Axis]

Carrying amount [Member]

Gross carrying amount
[Member]

Accumulated depreciation and
impairment [Member]

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changes in tangible assets
[Abstract]

Additions other than through
business combinations tangible
assets

Depreciation tangible assets

Disposals tangible assets
[Abstract]

Disposals tangibl e assets
through demergers

47,27,261]

47,27,261]

Total disposalstangible
assets

47,27,261]

47,27,261]

Total changesin tangible
assets

-47,27,261]

0

-47,27,261]

0

0

0

Tangible assets at end of period

5,78,27,085,

6,25,54,346,

9,85,75,326

10,33,02,587

4,07,48,241

4,07,48,241

Disclosur e of tangible assets[Table]

(6)

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis]

Plant and equipment [M ember]

Sub classes of tangible assets[Axis]

Owned assets[Member]

Carrying amount accumulated depreciation and gr 0ss|
carrying amount [Axis]

Carrying amount [Member]

Gross carrying amount
[Member]

Accumulated depreciation and
impairment [Member]

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changes in tangible assets
[Abstract]

Additions other than through
business combinations tangible
assets

Depreciation tangible assets

Disposals tangible assets
[Abstract]

Disposals tangibl e assets
through demergers

47,27,261]

47,27,261]

Total disposalstangible
assets

47,27,261]

47,27,261]

Total changesin tangible
assets

-47,27,261]

0

-47,27,261]

0

0

0

Tangible assets at end of period

5,78,27,085,

6,25,54,346,

9,85,75,326

10,33,02,587

4,07,48,241

4,07,48,241




Disclosur e of tangible assets[Table]
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A7)

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis]

Other plant and equipment [Member]

Sub classes of tangible assets [Axis]

Owned and leased assets [Member]

Carrying amount accumulated depreciation and gr oss|
carrying amount [Axis]

Carrying amount [Member]

Gross carrying amount
[Member]

Accumulated depreciation and
impairment [Member]

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changes in tangible assets
[Abstract]

Additions other than through
business combinations tangible
assets

Depreciation tangible assets

Disposals tangible assets
[Abstract]

Disposals tangibl e assets
through demergers

47,27,261]

47,27,261]

Total disposalstangible
assets

47,27,261]

47,27,261]

Total changesin tangible
assets

-47,27,261]

0

-47,27,261]

0

0

0

Tangible assets at end of period

5,78,27,085,

6,25,54,346,

9,85,75,326

10,33,02,587

4,07,48,241

4,07,48,241

Disclosur e of tangible assets[Table]

(8

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis]

Other plant and equipment [Member]

Sub classes of tangible assets[Axis]

Owned assets[Member]

Carrying amount accumulated depreciation and gr 0ss|
carrying amount [Axis]

Carrying amount [Member]

Gross carrying amount
[Member]

Accumulated depreciation and
impairment [Member]

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of tangible assets [Abstract]

Disclosure of tangible assets
[Lineltems]

Reconciliation of changesin
tangible assets [Abstract]

Changes in tangible assets
[Abstract]

Additions other than through
business combinations tangible
assets

Depreciation tangible assets

Disposals tangible assets
[Abstract]

Disposals tangibl e assets
through demergers

47,27,261]

47,27,261]

Total disposalstangible
assets

47,27,261]

47,27,261]

Total changesin tangible
assets

-47,27,261]

0

-47,27,261]

0

0

0

Tangible assets at end of period

5,78,27,085,

6,25,54,346,

9,85,75,326

10,33,02,587

4,07,48,241

4,07,48,241




Disclosur e of additional information tangible assets[Table]
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()

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis] Company[t’\cjlt:lntsgr?lbleaMS Land [Member] Plant and equipment [Member]
Sub classes of tangible assets[Axis] Owned assets [M ember] Owned assets [M ember] Owned assets [M ember]
01/04/2011 01/04/2010 01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to to to
31/03/2012 31/03/2011 31/03/2012 31/03/2011 31/03/2012 31/03/2011
Disclosure of additional information
tangible assets [Abstract]
Disclosure of additional information
tangible assets [Lineltems]
Depreciation method tangible assets NA NA NA NA WDV WDV
gnszfi‘glé';:eg depreciation rates NA NA NA NA 13.91% 13.91%

Disclosur e of additional information tangible assets[Table]

-(2)

Unless otherwise specified, all monetary valuesarein INR

Classes of tangible assets [Axis] Other plant and equipment [M ember]
Sub classes of tangible assets [Axis] Owned assets [M ember]
01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of additional information tangible assets [Abstract]
Disclosure of additional information tangible assets [Lineltems]
Depreciation method tangible assets WDV WDV
Useful lives or depreciation rates tangible assets 13.91% 13.91%
[201100] Notes - Intangible assets
Disclosur e of intangible assets [Table] (1)

Unless otherwise specified, all monetary valuesarein INR

Company total intangible assets

Classes of intangible assets [Axis] [Member]

Internally generated and other than
internally generated intangible assets
[Member]

Sub classes of intangible assets[Axis]

Carrying amount accumulated amortization and impairment and gross car rying amount [Axis| Carrying amount [Member]

31/03/2012 31/03/2011

Disclosure of intangible assets [Abstract]

Disclosure of intangible assets [Lineltems]

Reconciliation of changesin intangible assets [Abstract]

Intangible assets at end of period 0 0




[200400] Notes - Non-current investments

Details of non-current investments[Table]
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()

Unless otherwise specified, all monetary valuesarein INR

Classification of non-current investments [AXis] M-1
01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Non-current investments [Abstract]
Disclosure of details of non-current investments [Abstract]
Details of non-current investments [Lineltems]
Type of non-current investments i?ggm enn;)sn-current i?;/rgm mtr;on-current
Class of non-current investments Other investments  Other investments
Nature of non-current investments NA UNQUOTED
Non-current investments 0 2,000
Name of body corporate in whom investment has been made NA NA
Unless otherwise specified, all monetary valuesarein INR
31/03/2012 31/03/2011
Disclosure of notes on non-current investments explanatory [ TextBlock]
Aggregate amount of quoted non-current investments 0 0
Market value of quoted non-current investments 0| 0
Aggregate amount of unquoted non-current investments 0| 2,000
Aggregate provision for diminution in value of non-current investments 0 0
[200600] Notes - Subclassification and noteson liabilities and assets
Classification of inventories[Table] (D
Unless otherwise specified, all monetary valuesarein INR
Classification of inventories [Axis] Company total inventories [Member] Stores and spares [Member]
01/04/2011 01/04/2010 01/04/2011 01/04/2010
to to to to
31/03/2012 31/03/2011 31/03/2012 31/03/2011
Subclassification and notes on ligbilities and assets
[Abstract]
Inventories notes [Abstract]
Inventories [Abstract]
Classification of inventories [Abstract]
Details of inventories [Lineltems]
Inventories 43,09,470) 45,74,648 43,09,470 45,74,648|
Mode of valuation market value market value market value market value




L oans and advances[Table]
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()

Unless otherwise specified, all monetary valuesarein INR

Classification based on time period [Axis]

Short-term [Member]

Classification of loans and advances [Axis]

L oans and advances [Member]

Security deposits [M ember]

Classification of assets based on security [AXis]

Unsecur ed consider ed good [M ember]

Unsecur ed consider ed good [M ember]

31/03/2012 31/03/2011

31/03/2012 31/03/2011

Subclassification and notes on liabilities and assets
[Abstract]

Loans and advances notes [Abstract]

Loans and advances [Abstract]

Disclosure of loans and advances [Lineltems]

Loans and advances, gross

38,863 2,63,908

0 1,50,540

Allowance for bad and doubtful loans and
advances

0 0

Loans and advances

38,863 2,63,908

0 1,50,540

Details of loans and advances due by
directors, other officers or others
[Abstract]

L oans and advances due by directors

Loans and advances due by other officers

Total loans and advances due by
directors, other officers or others

Details of loans and advances due by firms
or companies in which any director is
partner or director [Abstract]

Loans and advances due by firmsin
which any director is partner

Total loans and advances due
by firms or companies in which
any director is partner or
director

Loans and advances[Table]

e

Unless otherwise specified, all monetary values arein INR

Classification based on time period [Axis]

Short-term [Member]

Classification of loans and advances [Axis]

Other loans and advances[Member]

Advance tax [M ember]

Classification of assets based on security [Axis]

Unsecur ed consider ed good [M ember]

Unsecur ed consider ed good [M ember]

31/03/2012 31/03/2011

31/03/2012 31/03/2011

Subclassification and notes on liabilities and assets
[Abstract]

L oans and advances notes [Abstract]

Loans and advances [Abstract]

Disclosure of loans and advances [Lineltems]

L oans and advances, gross

38,863 1,13,368

0 80,998

Allowance for bad and doubtful loans and
advances

0 0

0 0

Loans and advances

38,863, 1,13,368

0 80,998

Details of loans and advances due by
directors, other officers or others
[Abstract]

L oans and advances due by directors

L oans and advances due by other officers

Total loans and advances due by
directors, other officers or others

Details of loans and advances due by firms
or companiesin which any director is
partner or director [Abstract]

Loans and advances due by firmsin
which any director is partner

Total loans and advances due
by firms or companiesin which
any director is partner or
director




L oans and advances[Table]
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NE)

Unless otherwise specified, all monetary valuesarein INR

Classification based on time period [Axis]

Short-term [Member]

Classification of loans and advances [Axis]

Tax deducted at source [Member]

Other loans and advances, others
[Member]

Classification of assets based on security [AXis]

Unsecur ed consider ed good [M ember]

Unsecur ed consider ed good [M ember]

31/03/2012 31/03/2011

31/03/2012 31/03/2011

Subclassification and notes on liabilities and assets
[Abstract]

L oans and advances notes [Abstract]

Loans and advances [Abstract]

Disclosure of loans and advances [Lineltems]

Loans and advances, gross

0 80,998

38,863 32,370

Allowance for bad and doubtful loans and
advances

Loans and advances

0 80,998

38,863 32,370

Details of loans and advances due by
directors, other officers or others
[Abstract]

L oans and advances due by directors

L oans and advances due by other officers

Total loans and advances due by
directors, other officers or others

Details of loans and advances due by firms
or companies in which any director is
partner or director [Abstract]

Loans and advances due by firmsin
which any director is partner

Total loans and advances due
by firms or companiesin which
any director is partner or
director

Subclassification of tradereceivables[Table]

()

Unless otherwise specified, all monetary values arein INR

Classification of assets based on security [Axis]

Classification of assets based on security
[Member]

Unsecured consider ed good [M ember]

31/03/2012 31/03/2011

31/03/2012 31/03/2011

Subclassification and notes on liabilities and assets
[Abstract]

Trade receivables notes [Abstract]

Trade receivables [Abstract]

Subclassification of trade receivables
[Abstract]

Subclassification of trade receivables
[Lineltems]

Breakup of trade receivables [Abstract]

Trade receivables, gross

0 17,39,441

0 17,39,441

Allowance for bad and doubtful debts

0 0

0 0

Total trade receivables

o

17,39,441

o

17,39,441

Details of trade receivables due by
directors, other officers or others
[Abstract]

Trade receivables due by directors

Trade receivables due by other officers

Total trade receivables due by
directors, other officers or
others

Details of trade receivables due by
firms or companies in which any director
is partner or director [Abstract]

Trade receivables due by firmsin
which any director is partner

Total trade receivables due by firms
or companies in which any director is
partner or director




Disclosur e of breakup of provisions[Table]
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()

Unless otherwise specified, all monetary valuesarein INR

Classification based on time period [Axis] L ong-term [Member] Short-term [Member]
31/03/2012 31/03/2011 31/03/2012 31/03/2011
Subclassification and notes on liabilities and assets
[Abstract]
Provisions notes [Abstract]
Disclosure of breakup of provisions[Abstract]
Disclosure of breakup of provisions[Lineltems]
Provisions [Abstract]
Other provisions 0 0 1,520 1,836
Total provisions 0 0 1,520 1,836

Unless otherwise specified, all monetary valuesarein INR

01/04/2011
to
31/03/2012

01/04/2010
to
31/03/2011

Disclosure of subclassification and notes on liabilities and assets
explanatory [ TextBlock]

Trade payables, long-term 0| 0
Total others, long-term 0| 0
Total other long-term liabilities 0 0
Nature of other provisions Employees Providend fund Employees Providend fund
Interest accrued but not due on borrowings 0| 4,64,22,605,
Interest accrued and due on borrowings 0| 0
Debentures claimed but not paid 0 0
Unpaid dividends 0 0
Unpaid matured deposits and interest accrued thereon 0| 0
Unpaid matured debentures and interest accrued thereon 0| 0
Security deposits refundable, current 5,000 82,116
Total deposits refundable current 5,000 82,116
Public deposit payable, current 0| 0
Total other payables, current 5,000 82,116
Advance received from customers 0 1,44,90,215
Current liabilities portion of share application money pending 0 0
allotment
Other current liabilities, others 83,993 35,30,865|
Total other current liabilities 88,993 6,45,25,801
Aggregate amount of trade receivables outstanding for period
exceeding six months 0 O
Fixed deposits with banks 0 0
Other deposits with banks 25,246 55,708
Total balance with banks 25,246 55,708
Cash on hand 54,620 2,958
Total cash and cash equivalents 79,866 58,666
Total cash and bank balances 79,866 58,666
Total balances held with banks to extent held as
margin money or security against borrowings, 0 0
guarantees or other commitments
Bank deposits with more than twelve months maturity 0| 0
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[200700] Notes - Additional disclosures on balance sheet

Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of additional balance sheet notes explanatory [ TextBlock]

Claims against company not acknowledged as debt 0 0

Total contingent liabilities 0 0
Total contingent liabilities and commitments 0 0
Amount of dividends proposed to be distributed to equity shareholders 0 0
g}gc:;}r;tg;ger share dividend proposed to be distributed to equity [INR/shares] 0 [INR/shares] 0
Percentage of equity shares held up by other body corporates 100.00% 100.00%
Deposits accepted or renewed during period 0 0
Deposits matured and claimed but not paid during period 0 0
Deposits matured and claimed but not paid 0 0
Deposits matured but not claimed 0 0
Interest on deposits accrued and due but not paid 0 0
Share application money received during year 0 0
Share application money paid during year 0 0
Amount of share application money received back during year 0 0
Amount of share application money repaid returned back during year 0 0
Number of person share application money paid during year 0 0
Number of person share application money received during year 0 0
Number of person share application money paid as at end of year 0 0
Number of person share application money received as at end of year 0 0

Whether maintenance of cost records by company has

been mandated under any cost accounting records No No

rules notified under section 209(1)(d) of

companies act,1956

Whether audit of cost records of company has been

mandated by central government under section 233B of No No

Companies Act, 1956
Unclaimed share application refund money 0 0
Unclaimed matured debentures 0 0
Unclaimed matured deposits 0 0
Interest unclaimed amount 0 0

[200800] Notes - Disclosur e of accounting policies, changesin accounting policies and estimates

Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of accounting policies, change in accounting policies and Textual information (10) )
changes in estimates explanatory [TextBlock] [See below] (Text required here)
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Textual information (10)

Disclosur e of accounting palicies, change in accounting policies and changesin estimates explanatory [Text Block]
Messrs. GMB Ceramics Limited Note No. - 1 Significant Accounting Policies: General : The books of accounts have been maintained on
mercantile basis and according to the double entry system of accounting. Pending ascertainment of physical status and value of the fixed assets
and inventories after takeover of the possession from the Receiver in December, 2011, the book values of the assets as per the last record have
been carried forwards. Fixed Assets & Depreciation : i) Fixed Assets are stated as cost less depreciation. ii) No Depreciation has been provided
since March, 2001 as the company's plant continues to remain inoperative since 15th November, 1997. iii) Proportionate cost of lease hold land
has not been written off. Retirement Benefit : Retirement benefit if any, are provided on actual payment basis. Additional Information : 1. Earning
in foreign exchange FOB value of exports Nil 2. Value of imports CIF basis raw materials Nil 3. Particulars as regards finished Products Contd
Messrs. GMB Ceramics Limited i) Production: Nil for the current year and previous year. ii) Closing Stock: Particulars Current Y ear Previous
Y ear Quantity (Pcs.) Value (Rs.) Quantity (Pcs.) Vaue (Rs.) Indian Water Closet 4,874 9,05,341 4,874 9,05,341 European Water Closet 7,197
9,00,055 7,197 9,00,055 Wash Basins 16,807 3,26,387 16,807 3,26,387 Others 52,810 8,72,004 52,810 8,72,004 4. Imported materials consumed
Raw Materials: Nil 5. Indigenous materials consumed Raw Materials : Nil 6. Raw Materials Consumed : Nil for the current year and previous
year. 7. The Company arrived at One Time Settlement (OTS) jointly with all the four lenders namely, Industrial Development Bank of India
(IDBI), IFCI Limited (IFCI), Standard Chartered Bank (SCB), the assignee of the debt of ICICI Limited, and Indian Bank (1B) and according to
the terms of One Time Settlement(OTS) the lenders dues are settled at Rs. 470 lakhs. Consequently to the OTS made and after making payment in
terms of the OTS, the book value of outstanding principal amount of loan are transferred to capital Reserves. The unpaid interest amounting to Rs.
5,19,64,077/- are written back and credited to Profit and Loss. 8. In view of the suspension of production / operations by the company effective
from November 15th, 1997, the Company has not provided interest and depreciation in its books for the accounting year ending on March 31st,
2012 too. 9. Previous year figures have been regrouped/rearranged wherever necessary. 10. Production continues to remain suspended since the
Factory is under Lockout from 15th November 1997. 11. No provision for income tax has been made in accounts since the company isasick
industrial company and provisions of 1.T. Act for applicability of MAT is not applicable to the company. 12. In the opinion of the management
there are no dues payable to SSI Units.

[201200] Notes - Employee benefits

Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of employee benefits explanatory [ TextBlock] NA NA

[201600] Notes - Related party

Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of notes on related party explanatory [TextBlock]
Whether there are any related party transactions during year No No
Whether company is subsidiary company No No

[300300] Notes - Earnings per share

Unless otherwise specified, all monetary valuesarein INR

01/04/2011 01/04/2010
to to
31/03/2012 31/03/2011
Disclosure of earnings per share explanatory [TextBlock]
Adjustments of numerator to calculate basic earnings per share [Abstract]
Profit (loss) for period 5,59,80,957 -1,52,769
Adjustments of numerator to calculate diluted earnings per share [Abstract]
Profit (loss) for period 5,59,80,957 -1,52,769




[202800] Notes - Subsidiary information
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Unless otherwise specified, all monetary valuesarein INR

01/04/2011
to
31/03/2012

Disclosure of subsidiary information explanatory [TextBlock]

Whether company has subsidiary companies

No

[202400] Notes - Investmentsin associates

Unless otherwise specified, all monetary valuesarein INR

01/04/2011
to
31/03/2012

Disclosure of notes on investment in associates explanatory [TextBlock]

Whether company has invested in associates

No

[202500] Notes - Financial reporting of interestsin joint ventures

Unless otherwise specified, all monetary valuesarein INR

01/04/2011
to
31/03/2012

Disclosure of notes on interestsin joint ventures explanatory [TextBlock]

Whether company has invested in joint ventures

No

[202700] Notes - Cash flow statements

Unless otherwise specified, all monetary valuesarein INR

31/03/2012 31/03/2011
Disclosure of cash flow statement explanatory [ TextBlock]
Cash and cash equivalentsiif different from balance sheet [Abstract]
Total cash and cash equivalents 79,866 58,666
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M/s GMB Ceramics Lté Concern Code 2456
25, Ganesh Chandrg Avenue4

S 8705
CALCUTTA~700013 , Sanctioned Code_ 87051 ;4
Dear Sirs,
Re:application for fin :ncial assistance.,

- o e ar

Flease refer to your letter dated 9th February 1987

and the subsequent correspondence and discussions your

représencat ives had‘'with us regarding your application for

financial sssistence for set
{sw)}
re / with an installed capaclty of 7000 tpa at Vill

ting up a plant for the Ranubacture of

sanitarywa age

Sannathpur, Block=Remuna, Dist t.Balasore,

an'h' Category backward acug.
The proposal has been considered and Industrial

————

( IFCI) (hex einafter referrc.d

in Orissa,
e
Yinance Corporation of Indig

e e

to as | I:-h"e‘ Lead Institution

i i e e T

: ") is agree'sble !

: e e

% £o_provide the following M
- - W

Grant to the company Rupee Temm. Loane not exceeding

*stment [

1ldy of Rs.25.00 lakhs in participation with other

L0 -PRR0QLE ShntTion Leriep o \f’u ,\o"“:’érwoﬁor%m be

VIOV 1087 . Ty 18 wof FOL Sontfion LETRR u:m)cél& UA””"'H
o ?Q/OU‘DI‘E LoDl At ALl 04y

Cnm [

Jdark

[N U



the Participants:

fName of the Ig§titution ‘

Extent of Partici ation
B Takhg) o
IDBY ' ‘ |

236007

IFCI(Lesq Inst

itution)
i .
1e1CT

261 .00%"

C_117.00
Total .6

814.50

Participation with IDBI apng ICICY out of the puﬁliézissue
“f equity share capital‘of %.125llakhs proposedlto'be»made by

't ou t W subjaet
£ oo Citut € agreed agbn stfthe fr}icégants-
ame o & _nstitutien xtent of par pation
Mﬁ&“—-&. .
) : (Rs.in lakhS).'
IDBT 40.00 :
IFCI 40.00 ]
2 IcIcT - — 20.00
Total 100.00
2. The Participation of In

B angd ICIcr, 1p the Rupee
angd underwriting a8ssistancg i '
Term,loana{as Mentioneq g

bove iﬁ_subject to the Approval
{ T B e oy R T T SRR

ubject to the Genergy}

CORY whereof ig enclosed, which i4 deemﬁd to
" . 1 1 I -

W

'w” bég9l§40f205
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Ny £

- _. . Q}/

be part of this Letter of Intent in addition to the normal ierm

and ccnditions applfcable to the’ gxant ‘of such: assistance and

the special terms and conditions set Out in Appendixal _hereto,

|
The above facilities are also subject to such additional

conditions as may be stipulated by IFCI on the, Suggeation of

the Participants.

i N .' B
IFCI {The COmpany rhal also convey acceptance of the terms

and conditions of ‘the Lettcr of Underwriting to be issuved by

' X
IFCI in due course.-

5. Specimen copies of the Sfanaard Loan Agfeement/Letteram
Underwriting (which-are subject to . suech modificstions bafore
executioﬁ/issﬁe as may be considered necessary) conLaining

the normal terms and conditions for grant of such Iinancisl
aaSiStdnCe are enclosed (Appéendix II & II1),Drafts of the

Loan Agreement/Letter of Underwriting, covering the above
facillties,-weuld be. forvaxd&o to the Cbmpany by{;FCI after

the Company has ‘accepted the terms and ronditlons of this

t

Letter of Intent.

.%’6.‘/ An case the above: Lentative terms and- conditions
are accertable to you. )
{1y You may furnish ta us within 30 days two certified

copies of the resolution duly passed by the Board of Diractors
,“Qﬁ your Company as per the proforma in Appendix IV, This
tion must provide that the Canpany 1s agreeable to

3 into the Aareement(s) in the forms | menthned 'above *VP

.

contd..

i
1
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»:i*hin the time stipulat¢d by IFCI and that till such Aqreement(p)
are exacuted, there is no ob}@gati@n or commitment on the part

‘of the lead Institution and Participants to advsnce any money.
(11) Ybu may, within the same time as in (i) above, furnish

to us a stetement of anticipated drawals of loans indicating

robable dates snd amounts of drawals. ¢

1/<7/ Flease note thatltbisucommunicationlshou;d_not_be

consrrued\as giving rise to_any binding obligation. pn the

ey

e e e et e

.CI,unlessmthawam_iwd

,communicaﬁes.té IFCI w1thi

Pl

30 days from the date of receipt of this letter that the'terms—

gnd conditWEEEMEEEHEGE'%herein are scceptable to it and unless
L

he Loan Agreem =nt

&nd other documentS'relating to the

‘~¢mh*wéﬁﬁﬁE&MMwWﬁﬁaf

bove facllitiea are executed by the Company in such form as

‘may be required by IFCI within % months from the date of this

plerter of intent or such further time s may be allowsd by IFcI

n lts absolute discretion,

The prospectus and the names of brokers and bankers

should bw finalised by the
xnpany in concultatzon with Y¥CI a2nd sufficient ynumber of

bhies of the Prospectus, as will be indicated lster, should

delivered to IFCI at least {ifteen days beafore the date of

tning of the list of publie ﬁubscription.

Copies of your communications may also be sant to

18 }cutta kegional Office,

@ anwhile, kindly ackn0wiedge receipt of Pis chter *

. Yours fait fully, .

e
' ' . MoA, Krlghnamurthy)
MIENDICES 1, 17, r11ety, - MANAGER( PRQJ ECTS)
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LOAN ACREEMENT - DNNGX% 6

L}

& o~ THIS ACREEMENT made this 7'§ day of B¢ce.l.- One Thousand

Nine Hundred. und Eighty e veer. between CMB CERAMICS LIMITED,
& Company withinp the meaning 6f the Companies Act, 1956 (1 of 1956)

c 017, Distriect |
"the Borrowen",

Industrial Finance'qupcratioﬁ'oz India (herefinatter referred tgy

48 ¥*the Lead Institution', which expression shall, unless it be
repugnant to the subjeot or context thereos,
Wnd agsigns) ; o '

reguire),

R -
. . Oy e
e =7




ARTICLE I

DEFINITIONS

DEFINITIONS

ho Iollowing terms shall have the following meanings 1

a) 'Gencral Condi{tions® means the GENERAL CONDITIONS NO,GC~
I-86 APPLICABLE TO ASSISTANCE PROVIDED BY FINANCIAL
INSTITUTIONS}

b) 'Froject! means the project to be financed as described

in Schedule XI heretoy |

c) 'Financing Plan' means the financing plan as descrlbed
' in Schedule III hereto,

R

GENERAL CONDITIONS

The Loans hareby agreed to be granted Ly the Lénders shall
be subject to the Borrower coqpiying with the terms and
conditions set out herein u«bd also in the General Conditions
& copy of which has been rurnished to the Borrower. The
General Conditions shall be deemed to form' part of this '

Agreement and shall bs read as Lf they are specifically K
1ncorporated harein,

Page 188 of 205
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" ARTICLE I;

AGREEMENT ‘AND TERMS OF LOANS
M"’”‘_ﬂm—h‘w

AMOUNT AND TERMS OF LOANS3

The Borrower agrees to borrow from each of the Lenders
and ‘each of the Lenders agrees to lend to the Borrower,
on the terms and conditions contained herein as also
in the General Conditions, the sums to the max{mum
extent set out against their respuctive names in
Schedule I négragating ks 589 lakhs, The sald sums are
hereinafter collectively referred.to ps.the 'Loan! f or
'the Loans! gp th’ context admits,’ 1 . ' .

a1
y .

The rights and obligations of the Lenders hereundep
are several, Failure of any one of th} Lenders to
Perform its obligations hereundep shall not reljeve

the other-Lenders or the Borrower of any of their or
its respective obligations, '

LI 3

INTEREST

(1) Th;\Borrower 8hall pay to the Lenders interest
°f the principal amounts of the Ioans outstanding
from time to tinme, qQuarterly. {in each year,
on qanuary 15,  April 15, July 15, and

Ootober 15 at the rates get out {n Schedule TV
herety, o '

(14) ADDITIONAL INTEREST:

. : ! f :
T rower shall pay to the Lenders in the
aforas ner, additicnal‘interesx'at the rate

°f 1% per anhum #f~the principal amount of the
loans outstending from t '

: tine, Such
additiona) interest shaly commenc om
/(fﬁ o
e Pe O_UW’W w:i.,a’a
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203 COMMITMENT CHARGE; NOT APPLIGApLg
' { - . ! , R ‘
T . : .

o4 LAST DATE oF WITHDRAWAL:

Unless the Lead Institution otherwise agrees, the right : '
to make drawals frog the Loans 8hall cease on 31.3,1989,

2.5,  REPAYMENT}

The Borrower Undertakes to repay the prlpc;pal amounty of

the Loang in accordangy with the,Amortization Schédule 137
forth in Schedule v hereto, ' :

(26 convimstoy Rycwr, Nor 4p PLICABLE.

2.6 CONVERsTON RIGHT IN casp op DEFAULT oR MISMANAG EMENT
' - + - V
Ir .

(1) (a) The Borrowar commit

(b)  the ffalrs of the B
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" (1) Onm recelpt of notice of converaion, the Borrower shall
allot and issue the roquisite number or fully paid-up
equity shares to the Lenders as frow the date of conversion
and the Lenders shall accept the same in satisfaction of
the principal amount of the Loans to the extent so
oonverted, The:part of the Loans so converted shall
cease to carry interesl as from the date of conversion and
the Loansa shall stand correspondingly reduced, Upen such
conversion, the instaelments of the Loans payable after tho
ate of conversion-as per Schedule V herein shall stand
reduced prpportionatelf by the emounts of the Loans so
converted, - The equity shares so allotted and issued to
the Lenders shall carry, from the date of conversion, the
right to receive proportionately the dividends and othex
distributions declared or to be declared in respact of the
equity capital of the Borrower, Save as aforQSaid the
sald shares shall pani pari pagsu with the existing equity
shares of the Borrower in all respects, The Borrower
shall, at all times, maintain suffioclent unissued equity
sharea for the abova purpose, . [

(14) The'cngeraion right reserved as aforesald may be
exercised by the Lenders on one or more occasions during
the currendy of the Loan(s) on the happening of any of

the events specified in sub-clause (1)(a) and (1)(b)
abova, -

(111)The Borrower assures and undertakes that in the event
of the Lenders exaroislns the right of co1version as
aforesaid, the Borfowér shall .get the - equity sheraes whioh'

will be isgued to the Lenders as a result oI the conversion.,

1isted with the Stock Exchange(s) at Calcutta. =

{4v) (a) Por purposes of sub-elausa (1)(&) above, it
shall not be construed as a default. ir the Borrower
approaches the Load Institution well in advance for poste

ponement of principal or Lntarest, as the case may be, and
the Lead "Institution agrees to the same,

) (b)  The opinion of the Lenders referred to {n sub-
c¢lause (1){(b) above shall be final and. binding on the

borrower. :
r
/ il

o e Oum Ve, M?Vfiﬁ, "

S’
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31
(4)

(B)

ARTICLE II1I
SECURITY

SECURITY FOR THE LOANS; '

The Loans together with ull interest, liquidated damages,
commlitment ohargea, prexls on repayment or on redemption,
costs, expenses and othe uwonies whatsoever stipuleted ‘4n
this Agresment ahall be seoured by

() a first nortgzege wnd charge in favour of the Lenders
in a forw satisfactory to the Lead Institution of all

the Borrower's fmmovable propertlaa, both present and
future;  end

(b) & first chargu by way of hypothecation in ravour of
the Lenders of a1l the Borrowerts moyablea (save and
except book debts}, including movablc machinery,
nnohlncry spares, tools pnd nooelsories, present  and
future, subject to prior charges created and/or to
be oreated in favour of the Borrower's bunkers on the
Eorvower's stooks of raw materluls, semi-finished and
Tinighéd gooda, consumable stores and such other
wovables as wmay be agreed to by the Lead: Institution
for sdouring the borrowings for working capital
requirements in the ordinary course of business,

The mortgage und charge referred to above shall rank part
passu with the wortgages and charges created dnd/or to be
crerted in favour of Industrial Development Bank of India

and Industrlcl Credit end Investment Corporatlon of India
Lingted, !

¢

The Borrower shnll maka out & good and narkctabla title to
its properties to the. -sutisfuction of the Leud Institution
and comply with oll such formali{ties as Bay. be necessary

or required for the sald ]?ﬂ
Y .

9/'(,_,_0"-4-
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SR
3,2 ' CREATION OF ADDITIONAL SECURITY 1 . .@

If, at any time during the subsistence of this Agreement, ;
the Lead Inatitution {s of the opinion that the security
provided by the Borrower has become inadequate to cover

the balanocs of ths Loans then outatanding, then, on the

Lead Institution advising the Borrower to that effeoct, the
Borrower shall provide and furnish to the Lqﬁdera, to the

satiafeotion of the Lead Institution, such additiona)

a@curity as may be acceptable to the Lead Institution to
cover such deficienocy, '

33 ACQUISITION OF ADDITIONAL IMMOVABLE PROPERTIES;

S0 long as any monies rumain due and outstanding to the
Lenders, the Borrower undertakes to notify the Lead -
Institution in writing of all {ts acquisitions of immovaw i
ble ﬁroparties und &8 #soon as practicable thereafter to ?
make out a marketable title to the satisfaction of the
Lead Institution and charge the same in favour of the
Lenders by way of first charge in such form and manner as
may be decided by the Lead Institutiony

+

3.4 GUARANTEE; ©

The Borrower shall procure 1rfavocable and unconditional
personal guarentee from Shri R,A, Jalan in favour of the -
Lenders for the due repayment of the Loans and the
payment of gll intérest and other woris payable by the
Borrower in the form prescribed by the Leaﬁ Institution
and to be delivered to the Lead Institution before- any
part of the Loans is advanced, The Barrower shall not
pay any guarantee comnlssion to the safd Guarantors,

ARTICLE TV

APPOINTMENT OF NOMINEE DIRECTOR(S) - o

The Borrower agrees that each of the Lenders shall be
. entitled to appoint and withdraw from time to time Nominee

Director(s) on the Board of Directors of the Borrower at any
timelduring the currency of this Agreement,
Pad .

D

Cjﬂ[b’i Ve 3-%:<.
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ARTICLE ¥

SPECIAL__CQNDITIONS

The Loans ﬁereby granted shall also be subject to the
Borrower complying with the speclal conditions set out in

Schedule VI hereto,
}

\
ARTlCLE ~ I

INTERIH i BBURSEMENT

Disburssment made pnndtnq creation of final security
as stipulated in Articlo III shall, after the ‘expiry’ of
365 days from the date of first disbursement. carry further
interest at the rate ot 1% 11l creation of such security,

T

y

EFFECTIVE DATE OF AGREEMENT

”~

Thia Agreement shall bacome binding on the Borrower and
the Lenders on and from the date first above writtan, It
shall be in force t111l all the monies dus and payable under
this Agreement are fully paid off,
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SCHENLE I

¢ - - . PARTICULARS OF LOANS

{Rs. in lakhy)

Neme of the Lender .. Normal  Concessional  Total
Loan Loan :

Industrial Development Bank ) ) ‘ _

of India (IDBI) 36,00 200,00 236,00 |
227, Vinay K. Shah Marg, ' - : . l
Nariman Point, g
Bombay 400 021

Industriel Finance Corporation ‘ ,
Bank of Baroda Buillding, .

16, Sansad Marg)

PQBQ N°¢3‘63’ . .

New Delhi 110 001

T
The Industrial Credit & E o
Investment Corporation of 17,00 100,00 . 117,00
India Lim{ted (ICICI), ' ‘
163, Backbay ‘Reclamation,
Boubay 400 020, '

T B DA G-

89,00 500,00 589,00

" SCHEDULE T
THE PROJECT

The Project envisages the setting up of s Piant for the
manufacture of Sﬁh}tarywaruu with an installed capacity of
7000 TPA at Village Somnathpur, District Balasore, an "aw
category backward area in Oyissa, o

' e Ny <l

"
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SUHEDULE IXr

EINANCING pLan

Share Capital Squity) 4

Promoters 111,00

IFIcoL 36,00

NCRL 18,00 165.00
N .

Public Issug to be
underwritten by

IDBY 40,00
CIFCr o 40,00
Icrer - 20,00 .
Brokérg 37400 - 137,00
Bupee Loans from ,
IFerI - 236.00
IDBY T 236,00
Icrcr ! 117,00

Cantral Subsidy

COST OF THE PROJECYT : :

Land & site Development 23,42
Bulldings 240,15

Plant & Machine
Sl tlachinery

~  Imported (CIr) 15.88

~ Duty 685X ang o : .
tranaportation.' i C S
Clearing & ford " ' \
¥arding charges 19.26 ! o

= Import of drawing B )

& deaigng 16,50 » L
- Indi;enous 225,51 281,15
' Foundation & Erection | 26,01"
Technical KnowwHow Fge r 20,00

Lxpenses opn Traing
Foreign Techniciang (for ki1n) 16,63

Mise. Fixeqd Assets 93,20
Preliminary & Preoperatyyey

enses 110,94
Provision Laor Contingencios 79,50

‘Margin Money for Working
Capita) - 25.0

Tﬁgk; ) .
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302,00

589,00

25,00

t 516,00
me—

(Rs. in lakhs)

——t ot 4 EXnE

916,00




SCHEDULE IV
PARTICULARS OF INTEREST

Name of the Lender . Rate of Interest on

Normal Loan Concessional
.- f.oan
1DBI 14% 12.5% #
Imx - : P.Bo . P.a-
ICICL

- % In ¢case the Borroéer becomes ineligible for
concessional finance, the entire Rupee Loen
ahallicarry normsl rate of fnteres%, L.e., 14% p.a,

SCHEDULE ¥

AMORTISATION SCHIDULE
(Each of IFCI & IDBI)
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N

NAME OF LENDERS) IFCL : * (Rs,_1in lekhs)
: IDBI Payment of Principel:
. Date of Paymeit , ' _ Noxmal Loan Concesslonal
4 Loan
15.10.1990 ' 1,20~ 7,15
15.01.1991 ~ 1,20 7.8,
15.04,1991 . . 1,200 7415
15,07.1991 ' , 1,20 745
15.10,15991 . 1,20 7.15
15,01,1992 o 1.2 7415
15,04,1992 o 1,20 7.13
45,07,1992 ' : . 1,20 7.15
15,40.1992 . 1,20 7.45
15,01.1993 1,20 7418
15,04.1993 1,20 | 7,18
"15,07,1993 B . 1,20 7.15
15,10,1593 SR T d20 0 18
15,01.1994 - 1,20 7.5
15.04,1994 1.20 S
15,07.1554 : 1,20 7.15.
15, 10,1954 1,20 7.15

e dﬁw?”“ﬁ?ﬁ
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T A R A E
AMORTISATION SQHEDULE .. cont'd !
! !
NAME OF LENDERS : IFCI. !
IDBI ' ‘
(Re,in lakhg)
Date of Payment . o PAYMENT OF PRINCIPAL ) N
) Homal Loan Concessional :
Loen
15411995 - . . 1;20 , 7.15
15.04,1995 - ) 1,200 7.15 . 1
© 15,07.1995 o 120 L 7,15 - f
15,10,1995 . : 1.20 7015 . '
15.01.1996 o , 1420 . 7415
15.04,1996 ' 1.20 7415
15,07.1996 _ , : T 1,20 715
15,10,1996 - 11,20 7¢1p
15.01,1997 ' E 1,20 7.15
| 15.04,997 A S 1,20 7.4
:- o paerm— e p——— . .
NAME OF LENDERS § JICICYI ) B .: o . (Ra,| 'ul.l:l" hig) : :
_ o , PAYMENT OF PRINCIPY, - ' 2
Date of Payment i Normal Loan " Concessiona)
N " Loean
::.30.1999 o 0,60 3,58 |
+01,1991 | : 0,60 3.58 |
15.04, 1991 0460 3.58 i
15.07.1991 0,60 ° 3458 |
15.10.1991 =« - S 0460, 358 3
. 15.,01,1992 ‘ . 10,60 . 3.58 %
. 15.04,1998 7 - . 0460°  3.58 !
1501001992 o . ‘ 0.60 . 3.58 J
15.01,1993 ‘0,60 3,58 5
15.04,1993 - 0,60 3,58 ’
15,10,1993 0.60 3,58 ) |
Rﬁ??’ ///’//;;? (’f:fﬁgékiL/¥*6'a»4k12a,«
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. AL
AMORTISATION SCHEDULE ,, cont'd. oo g

NAME OF LENDERSs JCICI

(Ree_in ukt:)
e
PAYMENT ORPRINCIPA],

*

Date of Payment ) Hormal Loen Concessional
. Loan
15,01.1994 _ - 0,60 3.58
1%,04,1994 : '0,60 3,58
15,07.1994 . 0460 . 3,58
15.10,1994 0.60 5,58 :
15.01.1995 0.60 3,58
15,04.1995 - . 0.60 S .3.58
15,07.1995 . _ o 0,60 ' 3,58
15.10.1995 o . 0.60.c 1 3.58
15,01.1996 SEREE T o0 ° 3,58
15,04,1996 , | . 0.60 < 3,58
15.07.1996 - o | 0.60 3,58
15.10.1996 ~0.60 . 3,58
15,01,1997 ' . 0.60 . 3,58
15.04,1997 - 0.60 ' 3.58
15,07.1997 ~ 0.80 _' 3,34
17.00 1 100,00

\ s ]
!
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1.

(1)

(11)

NECEED)

(1v)

(v)

of the project,

(vi)
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SPECTAL TERMS & CONDITIONS

Before availing Ltself of ady assistance, the Borrowar
shall agres to comply with the following conditions ;-

éatlhf&‘the lenders that {t has appointed technical,
financid and executive personnel of proper qualiffcations -
and experience for the key posts and that: its organisational

sat-up 15 adequate enough to ensure smooth implementation
ard gperation of the project, ' .

C
Satisfy the lenders that {ts Chiet Exaouti%e 15 stationed
at the project site and looks after the dair-to-day
working relauting to (he implementation of the project,

Constitute d Project Management Comnitiee of its Directors
to the satisfaction of the lenders for the purpose of
supervising and monitor;ns the progress in the izplementw
ation of the Project, The committee shall be responsible
for thi_dgy-to«day ransgement of the prajeat during
construction perfod inoluding civiy tendering, placement
of orders for supply of plant and machinery and othep
assate and”monitorlng:nr the fuplementation of the Projact,
1 .

Satiafy the lenders that the phyaical'progress a8 well ay
expenditure incurred on the project are as per the
original schedule, Te this end, the borrower agreea and
Undertakes to furntish to the lenders such information
and data &s may be Fequired by the lenders,

The lenders shall have the right to review the coat o} the
Project before the fing disbursement of the loan, Pending
oempletion of the review, the borrower shaly obtuin prior

o
g
5
Q
g
o
-
(=]
<
-
ta
[
0

o
-~
=

ot
p= ol
L3

[+

o

&

o

The lendors may &t thelipr discretion, withhold disbursenent
©I the amount of the loan equivalent

to the provisien
against mwargin meney for working capy
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S
(vi1)Obtein necessary sanstion from OSED for its requirement
of power for the project,

(viiLDAmondrltu Memorandun and Articles of Association suitabtly
for increasing the authorised share cepital in line with
the anviéaged finanoing plen t

EQUITY SHARE CAPITAL. {Rs, in lakhs)

L

by

Private Promotars o i !

IPICOL T3 :

NCRL 8 165

FPublic Issue to be '

underwritten by

IDBI : 40

1FCI . &0

I1CICI " 20 ‘ -

Banks/Brokers 37 Y 302

Rupee Term Loan o !

IDBL - 236

IFCY - 236

1crct | - M7 58y

CentrnlﬂSubaidy 25 }
o |

g

{1x) Shall get the egrecument with NCRL swuitably amended for
incorporating huituble-guarhntees/wanraﬂtfgé for the
performance’of the plant for an installed capacity of
7000 tpa and ssleable finihhed producticnof 6000 tpn
respectively; to the satisfaction of the lenders, .

{x) Make suitable ervangeuents for obtaining its requirement
of LPG to the satisfustion of the lenders,

- {x1) Obtain necessary approval from the Government of India for
. ‘the import of drawingu/deaigns for the tunnel kiln Irom
Helmsoth, Weat Germuny, to the satisfaction of the lendurs.




(x11)

(x118)

2,

3

{a)

(1)

5.
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A
Take possession of the lend proposed for the xaétory
at Hemuns Blook, Industrizl Ares, Balasore Dimtriot,
Orisss, '

Obtain Import Licence/Covt.'s approval for the import
of burner, to the satisfection of the lenders,

The Borrower ghall restructure its Bosrd and broed-base
the same to the satisfacticn.of the lenders,

The Borrower shall obtain approval from the Orissa
Pollution Control Board for disposal of factory
elffluents, -

The Prodetera shall give an undertaking that -

In the event of Centrel Investment Subsidy being not
made available to the Borrower, the promoters shall
make .arrangementuy of their own to tha satisfaction’
of the lenders fur making good the shortfall in the

resources and ' .

for mgeting. the shortfell in resowrces raquired
towards the promoters contribution in the event of
eny shortfell in the sontribution Iroms IFICCL,

the funds to be brought Iin towards the promoterat
contribution shall be in a manrer and on terms
acceptable to the lenders, o

The Borrower. shall make suitable arrangéments with
its bankers for adoquate facllities in respact of
working capital, tu the satisfaction of the lendera,

Tha'Borrewe: shall suitably atrengthen tts narketing
set-up to the satistaction of the landers,

- E
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IN WITNESS WHEREOF the Borrower has caused Lts
Common Seal to be affixvd hereto and to a duplicata
hereof on the day, wmonth and year first hereinabove
written and the Lenders have caused the same ond said
duplicate to be executed .by the hand of Shri. p, ‘Brahmachari.,
Geperal Manager of the Lead Inatltution aoting ‘for itself aid
as Attorney for the other Lenders a5 hereinarter ‘appearing,

THE COMMON SEAL OF TiE
GMB CERAMICS LIMITED

has pursguant }o the
Resolution of its Board
of Directors passed in
that behalf on the

23 day of November, 1987
hereunto been affixed in
the presence of '
Shri R.A, Jalan, Managing
* Director, who has signed
these prnsents in token
thereof asnd

Shri A,V,R. Varadan,
Business Manager cuw
Secretary, who has algqg

signed the sasma {n tdwu
thereof,

SIGNED AND DELIVERED BY THE : o
v¥ithinnamed Lenders by the Lo '

hand of ‘Shri p, Brahmacimri, D e o
Genaral Manager, an authorised . iF%V%#’“**k“lﬁ“;*“”““lq““”441“
officiul of IFCI, IFCY

acting as the Lgad Inastitution

and one of the Lenders andl es

Atterney for IDBI and ICICE,
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STOTEMING OF M0, Toupn ™MD OF LetfonORNT To ALA|(Laop

OCCELING ot Wps LOMHIMIOED 1 MO 1069
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totul responsibility of erection, commissmoning, marketing,

giving brand name as well os assistance - was of our

collaborator. As far as I was concerned, whatever was my

responsibility, I think,I have notlacked anywhere." {Qs+725 to

746)

In answer to Questions 751 to 754 Mre« Jalan stated

that the Tunnel Kiln wos commissioned in April/May 1989,

that it was fired on 30th May 1989, that GMB reached the
stage of trial production in Augbsf‘1989 and that commercial

production was started on 8th December 1989.

It may now be pointed out that by his letter dated
th August, 1989, Ext.G/§4"(Vol. _G«I) Mr. Jalan, whils
informing Mr.. Venkateswara 'Rao,-.the Managinyg Director of
Neycer of GMB's reaching the stage of triel proeduction,
inter alic requested Neycer's quick action in the matter as
because the delay was a lot of overrun in the -fcrm of
interest, depreciotion and overheods and reminded him of the
decision in the meeting held on 3rd und 5th December 1988
with Mr, Kale, the HManoging Director of Neycer that a senior
technician would be deputed immediately but wos not deputed
with the result thot "such delay hos already been caused to
vs to come out with the production which we oare
contemploting sometime around March 1989 end.” Needless to

say, no senior technician was deputed-.

So far as the commissioning of the TYunnel Kiln is

concerned, 1t is submitted by Mr. Raghaban that Neycer's

Y




NN

i kA A i

iBaja.core, Orrissa State.

Somnathpur Tndl Area,
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71} A1l materials supplied by party - all desigm/statutory worls,
Eabricatiou/erecbion/testing/]tccrcing/conmissinning by NS

for 1 No )\ 50 ML LPG storage and distribution piptng.

(2} Fabrication/erection of overhead conveyors, humidi e stands,
kiln zas distribution pi,pcworks, stidinge doars ¢tc - EXTHA WORKS

.02, Order Placed - 25 Nov 1988
: Site mobilised - 01.12.1988 /
: works completed - 28.02.1980

Safety certification issued - 17.03}1989

Licence applied - 2%.03.1980 ;

Lic?nce jssued - 05.04.1989
LGy ‘L
[l(?l { chm 5 ioned - \i(’:u S UL froalia psondoaed )
‘] site closed - 10,05.1989 I
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